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Title  10 — Energy 

CHAPTER  II — FEDERAL  ENERGY 
ADMINISTRATION 

Implementation  of  Energy  Supply  and 

Environmental  Coordination  Act  of  1974 

A  notice  of  proposed  rulemaking  was 
issued  by  the  Federal  Energy  Admin¬ 
istration  (“PEA”)  on  February  5.  1975 
(40  FR  5452)  that  proposed  to  amend 
caiapter  n  of  Title  10  of  the  Code  of 
Federal  Regulations  by  the  addition  of 
the  following  parts:  Part  303 — Admin¬ 
istrative  Procedures  and  Sanctions;  Part 
305 — Coal  Utilization;  and  Part  307 — 
New  Powerplants.  These  parts  would  im¬ 
plement  sections  2(a),  (b)  and  (c)  of 
the  Energy  Supply  and  Environmental 
Coordination  Act  of  1974  (Pub.  L.  93- 
319)  (ESECA)  relating  to  prohibiting 
certain  powerplants  and  major  fuel 
burning  installations  from  burning  pe¬ 
troleum  products  or  natural  gas  as  their 
primary  energy  source,  and  requiring 
certain  powerplants  in  the  early  planning 
process  to  be  designed  and  constructed  to 
be  capable  of  using  coal  as  their  primary 
energj’  source.  Written  comments  were 
invited  from  interested  persons,  to  be 
submitted  by  February  18,  1975.  In  ad¬ 
dition,  a  public  hearing,  at  which  eleven 
persons  made  oral  presentations,  was 
held  on  February  19,  1975.  Including 
statements  made  at  the  public  hearing, 
approximately  40  comments  were  re¬ 
ceived.  All  comments,  including  those  re¬ 
ceived  subsequent  to  February  18,  have 
been  reviewed  and  considered. 

Certain  modifications  to  the  proposed 
regulations  have  been  made,  reflecting 
FEA  consideration  of  these  comments 
and  presentations,  as  well  as  other  in¬ 
formation  available  to  FEIA. 

General 

Several  definitions  have  been  changed. 
In  response  to  comments  received,  the 
term  “jxjwerplant”  has  been  modified  so 
that  it  now  refers  to  one  fossil-fuel  fired 
steam  electric  generating  unit  that  pro¬ 
duces  electric  power  for  purposes  of  sale 
or  exchange,  rather  than  to  one  or  more 
units  as  proposed. 

ESECA  excludes  combined  cycle  units 
and  combustion  gas  turbines  from  the 
category  of  powerplants  in  the  early 
planning  process  to  which  FEA  is  au¬ 
thorized  to  issue  construction  orders.  As 
a  clarifying  amendment,  a  definition  of 
the  term  “combined  cycle  unit”  has  been 
added  to  the  regulations;  the  term  is 
defined  to  mean  an  electric  power  gen¬ 
eration  unit  that  consists  of  a  combina¬ 
tion  of  one  or  more  combustion  gas 
turbine  units  and  one  or  more  steam 
turbine  units  with  the  required  energy 
input  of  the  steam  turbine (s)  provided 
bv  and  approximately  matched  to  the 
energy  in  the  exhaust  gas  from  the  com¬ 
bustion  turbine  unit(s).  Use  of  small 
amounts  of  supplemental  firing  for  the 
steam  turbine  does  not  preclude  the  unit 
from  being  a  combined  cycle  unit.  In  ad¬ 
dition,  a  definition  of  the  term  “combus¬ 
tion  gas  turbine”  has  been  added;  it  is 
defined  to  mean  an  electric  power  gen¬ 
eration  imit  that  is  a  combination  of  a 
rotary  engine  driven  by  a  gas  under 


pressure  that  is  the  product  of  combus¬ 
tion  of  a  fuel  (usually  natural  gas  or  a 
petroleum  product),  with  an  electric 
power  generator  driven  by  such  engine. 

Several  commoits  requested  that  the 
definition  of  the  term  “primary  energy 
source”  be  expanded  to  permit  greater 
use  of  petroleum  products  and  natural 
gas.  Except  in  the  one  respect  discussed 
below  (relating  to  intermittent  control 
systems) ,  the  definition  has  not  been  ex¬ 
panded.  The  purpose  of  ESECA  is  to  en¬ 
courage  the  iNirning  of  coal  to  the  great¬ 
est  extent  practicable,  and  it  would  be 
inconsistent  with  this  purpose  to  permit 
more  than  the  minimum  uses  of  petro¬ 
leum  products  and  natural  gas  specified 
in  the  regulations. 

The  definition  of  the  term  “primary 
energy  source”  has  been  expanded  in  one 
respect,  in  response  to  comments  that  the 
propos^  definition  did  not  accomodate 
the  requirements  of  intermittent  control 
systems  (“ICS”).  One  aspect  of  ICS 
operation  is  switching  from  the  fuel  be¬ 
ing  utilized  to  a  fuel  with  a  lower  sulfur 
content  when  necessary  to  assure  main¬ 
tenance  of  air  quality.  Although  a  power- 
plant  or  major  fuel  burning  installation 
in  most  instances  could  meet  these  re¬ 
quirements  by  switching  to  a  supply  of 
coal  with  a  sulfur  content  lower  than 
that  usually  burned,  FEA  has  determined 
that  in  some  cases  the  switch  to  the  lower 
sulfur  coal  cannot  be  made  in  the  short 
response  time  that  may  be  required  to 
meet  the  applicable  air  pollution  require¬ 
ments.  and  that  the  short  response  neces¬ 
sary  can  only  be  satisfied  by  switching  to 
oil  or  natural  gas,  as  appropriate. 

FEA  has  therefore  modified  the  defini¬ 
tion  of  “primary  energy  source”  to  pro¬ 
vide  that  the  powerplant  or  major  fuel 
gas  in  such  minimum  amoimts  as  are 
required  to  enable  such  powerplant  or  in¬ 
stallation  “to  comply  with  applicable  pri¬ 
mary  standard  conditions  prescribed  by 
EPA  in  accordance  with  40  CFR  55.04, 
provided  such  minimum  amounts  of  fuel 
may  be  used  only  when  such  primary 
standard  conditions  include  utili^tion  of 
intermittent  control  systems  and  only 
during  such  temporary  periods  as  use  of 
such  minimum  amoimts  is  absolutely 
necessary  to  meet  the  terms  of  the  pri¬ 
mary  standard  conditions  relating  to  use 
of  intermittent  control  systems.” 

In  the  proposed  regulations,  comment 
was  specifically  requested  on  the  defini¬ 
tion  of  the  term  “early  planning  process”. 
In  response  to  these  comments  the  defini¬ 
tion  as  proposed  has  been  substantially 
changed.  The  new  definition  is  more  fully 
discussed  below,  in  the  portion  of  this 
preamble  dealing  with  Part  307. 

Several  commentors  suggested  that 
ESECA  provides  authority  for  PEA  to 
encourage  the  use  of  petroleum  coke  as 
a  fuel  for  powerplants  or  major  fuel 
burning  installations.  To  accomplish  this, 
it  was  proposed  that  the  definition  of 
“coal”  be  modified  to  include  petroleum 
coke.  This  interpretation  would  be  pro¬ 
scribed  by  ESECA,  which  defines  coal,  in 
section  2(e)(2),  as  including  only  “coal 
derivatives.”  By  contrast,  petroleum  coke 
is  a  petroleum-based  product  and  not  a 
coal  derivative.  The  inclusion  of  petro¬ 


leum  coke  in  these  regulations  is  not  pos¬ 
sible  under  the  existing  language  of 
ESECA.  In  any  event,  it  would  not  ad¬ 
vance  the  purposes  of  the  Act  to  allow 
powerplants  and  installations  to  bum 
this  petroleum  product  in  response  to 
prohibition  orders. 

Consideration  of  Environmental  Impact 

A  number  of  comments  expressed  con¬ 
cern  that  the  proposed  coal  utilization 
regulations  did  not  explain  the  proce¬ 
dures  by  which  PEA  would  consider  the 
environmental  impacts  of  particular  pro¬ 
hibition  orders  and  construction  orders. 
Comments  also  expressed  concern  that 
the  regulations  would  be  issued  prior  to 
close  of  the  comment  period  for  FEA’s 
proposed  draft  programmatic  environ¬ 
mental  impact  statement  (“EIS”)  for  the 
implementation  of  section  2  of  ESECA. 

The  regulations  have  been  revised  fully 
to  describe  how  FEA  will  consider  envi¬ 
ronmental  impacts  of  the  coal  utiliza¬ 
tion  program  and  of  particular  prohibi¬ 
tion  orders  and  construction  orders  in 
a  manner  consistent  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321,  et  seq.  (“NEPA”).  Further, 
the  regulations  are  being  promulgated 
subsequent  to  publication  of  FEA’s  final 
programmatic  EIS  on  the  coal  utilization 
program.  Notice  of  its  publication  was 
published  in  the  Federal  Register  dated 
April  24. 1975  (  40  FR  18034) . 

Specifically,  new  sections,  entitled 
“Consideration  of  Environmental  Im¬ 
pact,”  have  been  added  to  Parts  305  and 
307,  as  85  305.9  and  307.7.  The  sections 
describe  the  manner  in  which  FEA  will 
satisfy  the  objectives  of  NEPA  prior  to 
service  of  a  Notice  of  Effectiveness  for 
either  a  prohibition  order  or  a  construc¬ 
tion  order.  The  sections  provide  that: 
(a)  Hearings  in  connection  with  the  is¬ 
suance  of  prohibition  orders  shall  not 
be  held  prior  to  publication  and  circula¬ 
tion  of  ^e  final  programmatic  EIS,  and 
that  construction  orders  shall  not  be  is¬ 
sued  prior  to  such  time:  (b)  during  the 
period  for  public  comment  prior  to  issu¬ 
ance  of  a  prohibition  or  construction  or¬ 
der,  there  will  be  an  opportunity  for  in¬ 
terested  persons  to  identify  and  comment 
on  any  site-sijecific  environmental  im¬ 
pacts  that  are  likely  to  result  from  issu¬ 
ance  of  the  prohibition  order  or  construc¬ 
tion  order  and  that  were  not  adequately 
considered  in  the  programmatic  EIS:  and 
(c)  PEA,  before  issuance  of  a  Notice  of 
Effectiveness  for  a  prohibition  order  or 
construction  order,  will  perform  an  anal¬ 
ysis  of  the  environmental  impact  of  the 
issuance  of  the  particular  order. 

This  analysis  will  result  in  either  (1) 
issuance  of  a  declaration  that  a  specific 
prohibition  order,  construction  order,  or 
group  of  such  orders  will  not,  if  made 
effective  by  issuance  of  a  Notice  of  Effec¬ 
tiveness,  likely  to  have  a  significant 
impact  on  the  quality  of  the  human  en¬ 
vironment,  or  (2)  the  preparation  of  an 
environmental  impact  statement  cover¬ 
ing  significant  site-specific  impacts  that 
are  likely  to  result  from  a  specific  pro¬ 
hibition  order,  construction  order,  or 
group  of  such  orders,  and  that  have  not 
been  adequately  discussed  in  the  final 
programmatic  EIS  or  in  other  official 


FEDERAL  REGISTER,  VOL.  40,  NO.  *1 — FRIDAY,  MAY  9,  1975 


RULES  AND  REGULATIONS 


20463 


documents  made  publicly  available,  ln> 
eluding  those  made  available  during  the 
FEA  proceedings  prior  to  the  issuance  of 
those  orders,  or  by  EPA  in  the  course  of 
its  determinations  with  respect  to  cer¬ 
tification  and  notification  concerning  the 
orders  under  section  119  of  the  Clean  Air 
Act.  If  FEA  prepares  an  environmental 
impact  statement  covering  significant 
site-specific  impacts  from  a  prohibition 
order  or  construction  order,  or  group  of 
such  orders,  the  statement  will  be  pre¬ 
pared  and  published  for  comment  in 
accordance  with  section  102(2)  (C)  of 
NEPA,  prior  to  issuance  of  a  Notice  of 
Effectiveness.  With  respect  to  prohibition 
orders,  an  additional  public  hearing  to 
consider  a  draft  EIS  may  be  afforded  in 
appropriate  cases  in  FEA’s  discretion. 

The  approach  set  out  in  the  sections 
discussed  above  is  based  on  the  conclu¬ 
sion  that  the  issuance  of  a  Notice  of 
Effectiveness  for  prohibition  orders  and 
construction  orders,  rather  than  issuance 
of  the  orders  themselves,  is  the  “major 
Federal  action,”  for  purposes  of  NEPA, 
for  which  a  site-specific  EIS  might  be 
required.  This  conclusion  was  based  on 
several  practical  considerations.  First,  a 
prohibition  order  does  not  become  a  final 
order  for  purposes  of  administrative  re¬ 
view  until  after  EPA  notification  or  cer¬ 
tification  has  been  accomplished  and  a 
Notice  of  Effectiveness  has  been  issued. 
Only  at  that  point  can  the  recipient  of 
an  order  begin  modification,  rescission 
or  administrative  appeal  proceedings. 
Further,  only  after  service  of  a  Notice  of 
Effectiveness  is  the  recipient  of  a  pro¬ 
hibition  or  construction  order  required 
to  take  action  to  prepare  for  coal  burn¬ 
ing  which  might  have  a  significant  ad¬ 
verse  impact  on  the  environment.  Since 
an  issued  order  does  not  require  such 
action  prior  to  service  of  such  notice, 
there  is  no  impact  on  the  environment 
during  the  interval  between  issuance  of 
the  order  and  service  of  the  notice,  and 
no  irretrievable  or  irreversible  commit¬ 
ments  of  resources  that  might  foreclose 
or  restrict  alternative  courses  of  action 
will  have  been  made.  Likewise  no  irrep¬ 
arable  harm  to  the  environment  will 
occur.  Second,  it  would  be  premature  to 
complete  a  site-specific  EIS  in  connec¬ 
tion  with  a  prohibition  or  construction 
order  until  after  FEA  has  a  firm  idea  of 
what  mode  of  pollution  control  the  pow- 
erplant  or  major  fuel  burning  installa¬ 
tion  will  in  fact  adopt  to  comply  with  ap¬ 
plicable  air  pollution  requirements.  For 
example,  it  will  often  not  be  known  at 
the  time  a  prohibition  order  is  issued 
whether  the  recipient  of  the  order  will 
choose  to  use  low  sulfur  coal  or  flue  gas 
desulfurization  to  meet  sulfur  oxide 
emission  requirements.  This  choice  often 
will  not  be  made  until  a  source  submits 
a  compliance  schedule  in  connection  with 
the  granting  of  a  compliance  date  exten¬ 
sion,  pursuant  to  section  119  of  the  Clean 
Air  Act,  or  files  other  information  with 
EPA  relating  to  how  the  source  plans  to 
meet  air  pollution  requirements.  Thus, 
the  delay  of  completion  of  a  site-specific 
environmental  analysis  of  a  prohibition 
or  construction  order  until  a  stage  after 
issuance  of  an  order  but  prior  to  service 


of  the  Notice  of  Effectiveness  is  consist¬ 
ent  with  the  intent  of  NEPA,  as  stated 
in  the  Council  on  Environmental  Qual¬ 
ity’s  Guidelines  for  preparation  of  an 
EIS: 

Statements  must  be  written  late  enough 
in  the  development  process  to  contain  mean¬ 
ingful  information,  but  early  enough  so  that 
this  Information  can  practically  serve  as  an 
Input  in  the  decision-making  process.  40  CFR 
iB00.6(d)  (2). 

To  implement  the  procedures  outlined 
above,  PEA  has  revi^d  the  regulations 
to  provide  for  public  hearings,  if  appro¬ 
priate,  to  consider  the  contents  of  draft 
.site-specific  EIS’s  on  specific  prohibition 
or  construction  orders,  or  a  group  of  such 
orders,  if  an  EIS  is  required. 

In  addition,  several  other  revisions 
have  been  made  in  the  regulations,  re¬ 
lating  to  consideration  of  environmental 
impacts.  Sections  305.3(h)  (2)  (ii)  and 
305.4(b)  (2)  (ii)  of  the  regulations,  which 
require  FEA  to  find  that  a  prohibition 
order  is  consistent  with  the  purposes  of 
ESECA  prior  to  issuing  the  prohibition 
order,  have  been  amended  to  provide 
that  the  order  shall  be  consistent  with 
the  purposes  of  ESECA  if  it  serves  as  a 
means  to  discourage  use  of  petroleum 
products  and  natural  gas  in  a  manner 
that  is  “consistent,  to  the  fullest  extent 
practicable,  with  existing  national  com¬ 
mitments  to  protect  and  improve  the 
environment.”  Similarly,  §§  305.3(b)  (2) 
(i)  and  305.4(b)  (2)  (i),  which  deal  with 
the  required  finding  of  "practicability,” 
have  been  amended  to  provide  that  FEA 
shall  consider  the  co^  of  complying 
with  environmental  protection  reqixire- 
ments  in  addition  to  those  necessary  to 
comply  with  the  Clean  Air  Act. 

Part  305 — Coal  Utilization 

The  most  significant  change  to  Part 
305  is  the  addition  of  §  305.9,  “Consid¬ 
eration  of  Environmental  Impact,” 
which  is  discussed  above. 

Certain  other  modifications  have  also 
been  made.  The  proposed  regulations 
provided  that  a  major  fuel  burning  in¬ 
stallation  that  had  a  design  firing  rate 
of  50  million  Btu’s  per  hour  would  be 
eligible  for  a  prohibition  order,  if  the 
findings  required  by  ESECA  could  be 
made.  A  number  of  comments  were  re¬ 
ceived  that  a  combuster  with  a  design 
firing  rate  of  50  million  Btu’s  per  hour 
was  too  small  to  be  issued  a  prohibition 
order,  given  the  amount  of  potential  fuel 
savings,  the  relationship  of  costs  that 
might  have  to  be  incurred  to  the  size 
of  the  combuster,  "and  several  other  fac¬ 
tors.  Therefore,  the  minimum  design  fir¬ 
ing  rate  has  been  raised  to  100  million 
Btu’s  per  hour  in  the  regulations  as 
promulgated. 

There  has  been  some  modification  of 
the  findings  stated  in  §§  305.3(b)  and 
305.4(b).  The  discussion  of  the  finding 
regarding  “practicability”  now  provides 
that,  in  addition  to  the  factors  listed  in 
the  proposed  regulations,  PEA  will  eval¬ 
uate  the  various  costs  in  the  context  of 
the  financial  capabilities  of  the  owner  of 
the  powerplant. 

The  finding  with  regard  to  “reliabil¬ 
ity  of  service”  has  been  significantly 


modified.  Several  comments  criticized 
the  proposed  finding  as  being  too  narrow. 
The  revised  language  contemplates  a 
more  extended  analysis  of  the  impact  of 
a  prohibition  order  cm  the  electric  power 
dispatching  system  (which  will  to  de¬ 
fined  in  each  finding)  of  which  the  af¬ 
fected  powerplant  is  a  part,  and  of  the 
factors  that  lead  to  an  assessment  of  the 
net  dependable  electrical  capacity  and 
energy  resources  of  such  system  in  rela¬ 
tion  to  the  powerplant’s  electric  power 
and  energy  output  (mce  a  prohibition 
order  beccHnes  effective.  The  definition  of 
“impairment”  has  been  expanded  to  re¬ 
late  the  probability  of  risk  of  loss  of  load 
to  the  dispatching  system  of  which  the 
powerplant  is  a  part,  and  to  any  effects 
that  might  result  from  the  powerplant 
being  prohibited  from  burning  natural 
gas  or  petroleum  products  as  its  primary 
energy  source. 

Some  of  those  commenting  suggested 
that  prohibiti(Hi  orders  should  contain 
a  statement  that  they  are  conditioned 
upon  the  continued  validity  of  the  find¬ 
ings  that  ESECA  requires  FEIA  to  make 
before  issuance  of  an  order.  Section  2(b) 
(1)  of  ESECA  already  ties  the  effective¬ 
ness  of  a  prohibition  order  to  the  con¬ 
tinued  validity  of  those  findings.  Rather 
than  performing  the  administratively 
difficult  task  of  monitoring  e€u;h  order 
to  insure  that  the  validity  of  the  find¬ 
ings  has  not  been  substantially  impaired, 
FEA  has  determined  that  the  recipient 
of  the  prohibition  order  is  in  the  best 
position  Initially  to  make  that  assess¬ 
ment.  If  the  underlying  rationale  for  a 
finding  has  changed  because  of  the  oc¬ 
currence  of  significantly  changed  cir¬ 
cumstances,  the  modification  and  rescis¬ 
sion  proceedings  contained  in  Part  303 
provide  the  method  by  which  FEA  can 
fulfill  its  obligation  imder  section  2. 

Part  307 — New  Powerplants 

A  new  section  discussed  above,  relating 
to  consideration  of  environmental  im¬ 
pacts  (§307.6),  has  been  added  to  this 
part.  Section  307.5,  “Effective  Date  of 
Construction  Orders,”  also  has  been 
added,  to  provide  a  two-step  process  in 
the  issuance  of  construction  orders.  ’The 
proposed  regulations  provided  that  con¬ 
struction  orders  would  be  effective  upon 
isuance.  These  regulations  provide  the 
orders  will  not  become  effective  imtil 
service  of  a  Notice  of  Effectiveness.  The 
delay  in  effectiveness  until  issuance  of  a 
notice  will  permit  completion  of  any 
necessary  environmental  analysis  in  the 
interval  between  issuance  of  the  order 
and  service  of  the  notice,  as  described  in 
§  307.7. 

The  February  5,  1975,  notice  of  pro¬ 
posed  rulemaking  specifically  requested 
comment  on  the  proposed  defini¬ 
tion  of  “early  planning  process,” 
and  many  were  submitted.  Corn- 
mentors  stated  that  the  description  of 
the  beginning  of  the  early  process  was 
too  indefinite,  and  that  the  termination 
of  the  early  planning  process  at  field 
erection  of  boiler  steel  was  too  late.  Some 
comments  asserted  that  the  early  plan¬ 
ning  process  ended  with  the  commence¬ 
ment  of  the  design  of  the  powerplant, 
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while  others  indicated  various  points 
thereafter,  but  prior  to  field  erection  of 
boiler  steel. 

FEA  has  determined  to  define  the  earlj’ 
planning  process  as  beginning  10  years' 
from  the  powerplant’s  planned  com¬ 
mencement  of  the  sale  or  exchange  of 
electric  power.  Ten  years  was  chosen  be¬ 
cause  much  of  the  electric  power  genera¬ 
tion  industry  currently  is  geared  to  plan¬ 
ning  ten  years  in  advance  of  commercial 
operation,  and,  given  the  long  lead-times 
that  are  associated  with  the  construc¬ 
tion  of  an  electric  power  generating  fa¬ 
cility,  many  aspects  of  the  planning  fre¬ 
quently  are  well-known  at  that  point. 

The  termination  of  the  early  planning 
process  has  been  defined  as  the  driving 
of  the  foundation  piling,  or  the  equiva¬ 
lent  structural  event,  in  accordance  with 
approved  final  drawings  for  tlie  main 
boiler  of  the  pow'erplant.  Assuming  a  nor¬ 
mal  progression  in  the  design  and  con¬ 
struction  of  a  powerplant,  this  event  oc¬ 
curs  approximately  a  year  to  a  year  and 
one-half  after  the  commencement  of  the 
design  of  the  powerplant.  Typically,  as 
of  the  time  of  driving  of  foundation  pil¬ 
ing,  enough  specifications  and  drawings 
have  been  finalized  and  sufficient  money 
has  been  expended  that  the  plant  can  no 
longer  properly  be  considered  in  the  early 
planning  process.  Any  FEA-ordered  ma¬ 
jor  change  in  boiler  design,  after  this 
time,  to  make  the  plant  capable  of  burn¬ 
ing  coal  as  its  energy  source,  could  cause 
unreasonable  delay  in  completion  of  con¬ 
struction  of  the  powerplant  and  excessive 
cost. 

The  findings  cqntained  in  §  307.3  have 
been  modified  in  a  manner  similar  to  the 
corresponding  findings  in  Part  305.  Some 
findings  for  certain  powerplants  in  the 
early  planning  process  may  not  require 
the  detailed  analysis  necessary  for  the 
equivalent  findings  relating  to  prohibi¬ 
tion  orders.  For  example,  if  a  construc¬ 
tion  order  is  issued  to  a  powerplant  that  is 
nine  years  from  the  planned  commence¬ 
ment  of  the  sale  or  exchange  of  electric 
power,  FEA  can  assume,  and  so  find,  that 
in  the  remaining  nine  years,  (1)  there 
will  be  no  impairment  of  reliability  or 
adequacy  of  service  because  the  order 
will  not  cause  a  delay  in  the  date  of  com¬ 
mencement  of  the  sale  or  exchange  of 
electric  power,  and  (2)  there  will  be  an 
adequate  and  reliable  supply  of  coal 
available  because  of  the  magnitude  of  the 
Nation’s  ccal  reserves,  and  because,  in 
the  worst  case,  it  takes  only  3  to  5  years 
to  open  a  new  mine,  and  the  powerplant 
can  enter  into  a  contract  for  coal  from 
such  a  new  mine. 

One  comment  requested  clarification 
of  the  requirement  under  section  2(c)  of 
ESECA.  that  a  powerplant  in  the  early 
planning  process  be  designed  and  con¬ 
structed  to  be  “capable”  of  using  coal  as 
its  primary  energy  source.  FEA  interprets 
the  term  “capable”  to  mean  that  all  the 
equipment  and  facilities,  including  air 
quality  control  systems,  necessary  to  use 
coal  as  its  primary  energy  source  will  be 
in  place  at  the  completion  of  the  power- 
plant’s  construction  and  before  It  be¬ 
gins  sale  or  exchange  of  electric  power. 

There  has  been  some  revision  to  the 


section  (§  307.6)  describing  the  “Identi¬ 
fication  Report.”  This  report  is  designed 
to  elicit  information  that  will  assist  FEA 
in  identifying  powerplants  in  the  early 
planning  process.  The  form  must  be  sub¬ 
mitted  by  all  powerplants  in  the  early 
planning  process,  in  accordance  with  a 
notice  of  the  filing  requirement  that  will 
be  published  in  the  Federal  Register 
subsequent  to  publication  of  these  regu¬ 
lations.  Thereafter,  once  a  pow’erplant 
enters  tlie  early  planning  process,  an 
“Identification  Report”  must  be  filed  by 
the  15th  day  of  the  month  subsequent  to 
the  powerplant’s  entry  into  the  early 
planning  process.  FEA,  however,  may 
also  require  the  powerplant  to  submit 
additional  information  that  will  be  used 
in  the  analysis  that  accompanies  the  con¬ 
sideration  of  the  findings  required  by 
section  2<c»  of  ESECA. 

Part  303 — Administr.ative  Procedures 
AND  Sanctions 

Suhparts  B  and  C — Prohibition  Orders 
and  Construction  Orders.  The  basic 
procedure  for  issuance  of  prohibition  or¬ 
ders  and  construction  orders  has  not 
been  revised. 

FEA  expects  the  public  comment  pe¬ 
riod  prior  to  issuance  of  prohibition  or¬ 
ders  or  construction  orders  to  be  an  im¬ 
portant  factor  in  these  proceedings. 
Since  the  notice  of  intention  to  issue  a 
prohibition  order  (or  construction  order) 
will  contain  P’EA’s  initial  conclusions 
with  respect  to,  and  the  rationale  in  sup¬ 
port  of,  the  findings  that  are  proposed  to 
be  the  basis  of  the  final  order,  FEA  ex¬ 
pects  that  interested  persons  will  raise 
any  substantial,  relevant  concerns  about 
these  findings  during  the  comment  pe¬ 
riod.  In  addition,  site-specific  environ¬ 
mental  impacts  (other  than  those  air 
pollution  impacts  that  will  be  considered 
by  EPA  in  connection  with  proceedings 
under  section  119  of  the  Clean  Air  Act) 
not  fully  considered  in  the  programatic 
EIS  should  be  identified  to  the  extent 
possible. 

As  discussed  above,  in  appropriate 
cases,  FEA  will  provide  additional  op¬ 
portunity  for  interested  persons  to  com¬ 
ment  on  site-specific  environmental  im¬ 
pacts  prior  to  issuance  of  the  Notice  of 
Effectiveness. 

The  role  of  a  Notice  of  Effectiveness 
and  the  content  of  a  prohibition  order 
have  been  clarified  in  these  regulations. 
The  prohibitions  against  use  of  petro¬ 
leum  products  or  natural  gas  as  a  pri¬ 
mary  energy  source  contained  in  a  pro¬ 
hibition  order  will  become  effective  on 
the  date  (or  at  the  termination  of  a 
stated  period  of  time)  stated  in  the  No¬ 
tice  of  Effectiveness.  That  date  cannot 
be  prior  to  the  date  the  notice  is  served. 
The  date  in  the  notice  will  be  either  ( 1 ) 
a  date  determined  by  EPA  in  accordance 
with  section  119  of  the  Clean  Air  Act  or 
(2)  the  termination  ot  a  period  of  time 
determined  by  FEA  as  the  time  that  the 
powerplant  or  major  fuel  burning  instal¬ 
lation  requires  to  acquire  or  refurbish 
the  equipment  or  facilities  (other  than 
those  relating  to  the  satisfaction  of  air 
pollution  requirements)  that  are  re¬ 
quired  before  it  can  burn  coal — which¬ 


ever  date  is  later.  In  some  instances,  pre¬ 
paring  for  coal  firing — other  than  the 
time  needed  to  install  air  pollution  con¬ 
trol  equipment — will  take  longer  than 
the  date  certified  by  EPA  as  the  earliest 
date  the  prohibition  order  can  go  into 
effect;  in  other  instances  such  prepara¬ 
tion  for  coal  burning  can  be  completed 
before  tlie  date  certified  by  EPA. 

The  description  of  the  content  of  a 
prohibition  order  has  been  revised  to 
provide  for  a  schedule  of  events  and 
dates  (“compliance  schedule”)  that  must 
take  place  by  a  stated  date  if  the  power- 
plant  or  major  fuel  burning  installation 
is  to  be  in  compliance  with  the  order. 
The  compliance  schedule  may  require 
that  actions  be  taken  at  any  time  after 
service  of  the  Notice  of  Effectiveness.  In 
addition,  the  order  will  require  that  the 
affected  powerplant  or  major  fuel  burn¬ 
ing  installation  file  an  application  for 
a  compliance  date  extension,  or  other 
information  required  by  EPA’s  regula¬ 
tions  if  such  powerplant  or  installation 
is  not  eligible  for  an  extension,  within 
90  days  of  issuance  of  the  order. 

Subpart  H — Appeals.  Other  than  to 
accommodate  the  revised  procedure  for 
making  construction  orders  effective 
upon  issuance  of  a  Notice  of  Effective¬ 
ness  (rather  than  upon  order  issuance), 
by  providing  that  the  appeal  of  such 
order  cannot  be  filed  prior  to  service  of 
the  Notice  of  Effectiveness,  the  appeals 
procedure  has  not  been  changed. 

Several  comments  proposed  that  the 
recipient  of  an  PEA  order  should  be 
allowed  to  file  an  appeal  after  the  order’s 
issuance  and  prior  to  the  service  of  a 
Notice  of  Effectiveness.  This  suggested 
approach  has  not  been  adopted  because, 
in  view  of  the  statutory  scheme  of 
ESECA.  it  would  not  be  administratively 
feasible.  The  findings  and  assumptions 
on  which  the  prohibition  order  is  based 
could  change  as  a  result  of  EPA  deter¬ 
minations  under  section  119  or  as  a 
result  of  FEA’s  environmental  analysis. 
It  would  be  premature  to  review  the 
order  in  advance  of  completion  of  these 
actions  and  their  formalization  in  n. 
Notice  of  Effectiveness.  After  issuance  of 
the  Notice  of  Effectiveness,  the  order  can 
be  reconsidered,  if  appropriate,  in  the 
modification/rescission  proceeding  or  on 
appeal. 

One  reason  advanced  for  suggesting 
that  there  should  be  an  appeal  of  a  pro¬ 
hibition  order  prior  to  Issuance  of  the 
Notice  of  Effectiveness  is  the  length  of 
the  interval  between  issuance  of  the 
order  and  service  of  the  notice,  during 
which  time  there  may  be  some  uncer¬ 
tainty  for  the  recipient  of  the  order. 
FEA  has  considered  this  argument  and 
has  concluded  that  the  potential  uncer¬ 
tainty  has  no  substantial  adverse  impact 
on  the  powerplant  or  major  fuel  burning 
installation,  because  the  order  is  neither 
effective  nor  enforceable  until  a  Notice 
of  Effectiveness  has  been  issued.  There¬ 
fore,  the  recipient  of  the  order  will  not 
be  required  to  change  position  signifi¬ 
cantly,  if  at  all,  during  this  interval. 
Furthermore,  even  after  the  Notice  of 
Effectiveness  has  been  served,  the  power- 
plant  or  major  fuel  burning  installation 
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may  apply  for  a  stay  of  the  order  in  con¬ 
nection  with  an  aiH>eal  of  such  order  or 
an  application  for  modification /rescis¬ 
sion. 

Subpart  J — Modification/ rescission. 
The  modification/ rescission  procedures 
have  been  changed  to  include  the  new 
two-step  procedure  for  issuance  of  con¬ 
struction  orders,  and  have  been  clarified 
in  one  aspect. 

The  modification/rescission  procedure 
for  a  construction  order  has  been  modi¬ 
fied  so  that  now  it  is  the  same  as  for 
a  prohibition  order  (other  than  the  modi¬ 
fication  of  a  prohibition  order  that  is 
applicable  for  the  (>eriod  ending  prior 
to  or  on  June  30,  1975  (“short-term”)  to 
make  it  applicable  after  June  30,  1975 
(“long-term”) ) . 

The  subpart  has  been  revised  to  make 
explicit  FEA’s  authority  to  modify  or  re¬ 
scind  a  prohibition  order  or  construction 
order  on  FEA’s  initiative  prior  to  issu¬ 
ance  of  a  Notice  of  Effectiveness.  TTiis 
proceeding  would  enable  FEA  to  address 
any  substantial  changes  to  the  issued 
orders  that  result  from  EPA’s  determina¬ 
tions  or  FEA’s  environmental  analysis. 
If  the  purpose  of  this  proceeding  is  to 
modify  an  order,  the  order  of  modifica¬ 
tion  will  not  be  immediately  appealable 
because  the  prohibition  order  as  modified 
can  be  the  subject  of  an  appeal  or  appli¬ 
cation  for  modification /rescission  once 
it  is  made  effective  by  the  Notice  of  Ef¬ 
fectiveness.  However,  if  the  proceeding’s 
purpose  is  to  rescind  a  prohibition  or 
construction  order,  an  order  of  rescission 
will  be  appealable  pursuant  to  Subpart 
H  immediately  upon  receipt.  A  modiflca- 
tion/rescission  proceeding  prior  to  issu¬ 
ance  of  a  Notice  of  Effectiveness  cannot 
be  initiated  by  application. 

It  was  suggested  that  the  order  modi¬ 
fying  or  rescinding  a  prohibition  order 
should  contain  the  same  information  as 
was  stated  in  the  initial  order,  or  in  an 
order  modifying  a  short-term  prohibition 
order  to  make  it  long-term  ESECA  re¬ 
quires  tha.t  certain  findings  be  made  prior 
to  issuance  of  a  prohibition  order  or  a 
construction  order  (or  the  modification 
of  a  short-term  order  to  make  it  a  long¬ 
term  order) ;  it  does  not,  however,  re¬ 
quire  these  findings  to  be  made  in  other 
modification/ rescission  proceedings.  The 
regulations  reflect  this  distinction.  How¬ 
ever,  they  do  require  an  order  issued  at 
the  conclusion  of  modification /rescission 
proceedings  (other  than  an  order  mak¬ 
ing  a  short-term  order  into  a  long-term 
order),  to  include  a  written  statement 
setting  forth  the  pertinent  facts  and  the 
legal  basis  for  the  order. 

The  regulations  do  not  require  that 
FEA  request  public  comments  through 
issuance  of  a  public  notice  prior  to  issu¬ 
ance  of  an  order  of  modification  (other 
than  for  the  modification  of  a  short-term 
order  to  make  it  long-term)  or  rescission. 
This  approach  is  based  on  the  expecta¬ 
tion  that  not  all  of  these  proceedings  will 
warrant  public  comment.  If  the  modifi¬ 
cation/rescission  proceeding  hinges  on  a 
full  reconsideration  of  one  of  the  findings 
required  by  section  2  of  ESECA,  how¬ 
ever,  FEIA  will  issue  a  notice  of  intention 
and  invite  public  participation. 


Miscellaneous.  The  section  numbers 
have  been  changed  for  Subparts  E 
through  and  including  Subpart  K  of  Part 
303.  Thus,  Subpart  E  now  begins  at 
§  303.70,  rather  than  at  §  303.60  as  in  the 
proposed  regulations. 

The  dates  by  which  applications  must 
be  filed  for  prohibition  orders,  construc¬ 
tion  orders  or  for  modification/rescission 
of  short-term  orders  to  make  them  long¬ 
term  have  been  changed. 

'The  inflationary  impact  of  this  pro¬ 
posal  has  been  considered  by  the  FEA, 
consistent  with  Executive  Order  11821, 
issued  November  27, 1974. 

In  consideration  of  the  foregoing. 
Chapter  II  of  ’Title  10  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

Issued  in  Washington,  D.C.,  May  5. 
1975. 


Robert  E.  Montgomery,  Jr., 
General  Counsel. 
Federal  Energy  Administration. 

PART  303 — ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

1.  Chapter  n  of  10  Code  of  Federal 
Regulations  is  amended  to  add  Part  303, 
which  reads  as  follows : 


Sec. 

Subpart  A — General  Provisions 

303.1 

Purpose  and  scope. 

303.2 

Definitions. 

303.3 

Appearance  before  the  FEA. 

303.4 

Filing  of  documents. 

303.5 

Computation  of  time. 

303.6 

Extension  of  time. 

303.7 

Service. 

303.8 

Subpoenas;  witness  fees. 

303.9 

General  filing  requirements. 

308.10 

Effective  date  of  orders. 

303.11 

Order  of  precedence. 

303.12 

Address  for  filing  documents 
the  FEA. 

303.13 

Public  docket  room. 

303.14 

Office  of  Private  Grievances 
Redrees. 

Subpart  B — Prohibition  Orders 

303.30 

Purpose  and  scope. 

303.31 

What  to  file. 

303.32 

Where  to  file. 

303.33 

When  to  file. 

303.34 

Notice. 

303.35 

Contents. 

303.36 

FEA  evaluation. 

303.37 

Decision  and  order. 

303.38 

Appeal. 

Subpart  C — Construction  Orders 

303.40 

Purpose  and  scope. 

303.41 

What  to  file. 

303.42 

Where  to  file. 

303.43 

When  to  file. 

303.44 

Notice. 

303.45 

Contents. 

303.46 

FEA  evaluation. 

303.47 

Decision. and  order. 

303.48 

Appeal. 

Subpart  0 — Supply  Orders  [Reserved] 
Subpart  E — Exception 

303.70 

Purpose  and  scope. 

303.71 

What  to  file. 

303.72 

Where  to  file. 

303.73 

Notice. 

303.74 

Contents. 

303.75 

FEA  evaluation. 

303.76 

Decision  and  order. 

303.77 

Timeliness. 

303.78 

Appeal. 

Subpart  F — Examption 

Sec. 

303.80  Purpose  and  scope. 

303.81  Procedures. 

303.82  What  to  file. 

303.83  Where  to  file. 

303.84  Contents. 

303.85  FEA  evaluation. 

303.86  Decision  and  order. 

303.87  Timeliness. 

303.88  Appeal. 

Subpsrt  G — Interpretation 

303.90  Purpose  and  scope. 

303.91  What  to  file. 

303.92  Where  to  file. 

303.93  Contents. 

303.94  FEA  evaluation. 

303.95  Decision  and  order. 

303.96  Appeal. 

Subpart  H — Appeal 

303.100  Purpose  and  scope. 

303.101  Who  may  file. 

303.102  What  to  file. 

303.103  Where  to  file. 

303.104  When  to  file. 

303.105  Notice. 

303.106  Contents. 

303.107  FEA  evaluation. 

503.108  Decision  and  order. 

303.109  Appeal  of  a  remedial  order. 

303.110  Timeliness. 

Subpart  I — Stay 

303.120  Purpose  and  scope. 

303.121  What  to  file. 

303.122  Where  to  file. 

303.123  Notice. 

303.124  Contents. 

303.125  FEA  evalviatlon. 

303.126  Decision  and  order. 

Subpart  J — Modification  or  Rescission  of  Pro¬ 
hibition  Orders  and  Construction  Orders 

303.130  Purpose  and  scope. 

303.131  What  to  file. 

303.132  Where  to  file. 

303.133  When  to  file. 

303.134  Notice. 

303.135  Contents. 

303.136  FEA  evaluation. 

303.137  Decision  and  order. 

303.138  Timeliness. 

303.139  Appeal. 

Subpart  K — Modification  or  Rescission  of  Orders 
(()ther  Than  Prohibition  Orders  and  Construc¬ 
tion  Orders)  and  Interpretations 

303.140  Purpose  and  scope. 

303.141  What  to  file. 

303.142  Where  to  file. 

303.143  Notice. 

303.144  Contents. 

303.145  FEA  evaluation. 

303.146  Decision  and  order. 

303.147  Timeliness. 

303.148  Appeal. 

Subpart  L — Rulings 

303.150  Purpose  and  scope. 

303.151  Criteria  for  Issuance. 

303.152  Modification  or  rescission. 

303.153  Comments. 

303.154  Appeal. 

Subpart  M — Rulemaking 

303.160  Purpose  and  scope. 

303.161  What  to  file. 

303.162  Where  to  file. 

Subpart  N — Conferences,  Hearings,  and 
^blic  Hearings 

303.170  Purpose  and  scope. 

303.171  Conferences. 

303.172  Hearings. 

303.173  Public  hearings. 


Subpart  O — Complaints 

303.180  Purpose  and  scope. 

303.181  What  to  file. 
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303  182  Where  to  file. 

303.183  Contents. 

303.184  FEA  evaluation. 

303.185  Decision. 

Subpart  P — Notice  of  Probable  Violation  and 
Remedial  Order 

303.190  Purpose  and  scope. 

303.191  Notice  of  probable  violation. 

303.192  Remedial  order. 

303.193  Remedial  order  for  immediate  com¬ 

pliance. 

303.194  Remedies. 

303.195  Appeal. 

Subpart  Q — Investigations,  Violations,  Sanctions 
and  Judicial  Actions 

303.200  Investigations. 

303.201  Violations. 

303.202  Sanctions. 

303.203  Injunctions. 

Authority:  (Energy  Supply  and  Environ¬ 
mental  Coordination  Act  of  1974  (Pub.  L.  93- 
319):  Federal  Energy  Administration  Act  of 
1974  (Pub.  L.  93-275);  EO  11790  (39  FR 
23185)) 

Subpart  A — General  Provisions 
§  303.1  Purpose  and  scope. 

(a)  Part  303  establishes  the  procedures 
to  be  utilized  and  identifies  the  sanctions 
that  are  available  in  proceedings  before 
the  Federal  Energy  Administration  in 
accordance  with  Parts  305  and  307  of 
this  chapter. 

(b)  This  subpart  defines  certain  terms 
and  establishes  procedures  that  are  ap¬ 
plicable  to  each  proceeding  described  in 
this  part. 

§  303.2  Definitions. 

As  used  in  this  part,  the  term : 

“Action”  means  an  order,  or  modifica¬ 
tion  or  rescission  thereof,  interpretation, 
notice  of  probable  violation,  or  ruling  is¬ 
sued,  or  a  rulemaking  undertaken  by  the 
FEA,  unless  otherwise  defined  in  this 
part. 

“Aggrieved”,  for  purposes  of  adminis¬ 
trative  proceedings,  means  a  person  with 
an  interest  sought  to  be  protected  under 
the  FEAA  or  ESECA  who  is  adversely 
affected  by  an  order  or  interpretation 
issued  by  the  FEA. 

“Air  pollution  requirement”  means  any 
emission  limitation,  schedule  or  timetable 
for  compliance,  or  other  requirement, 
which  is  prescribed  under  any  Federal. 
State,  or  local  law  or  regulation,  includ¬ 
ing  the  Clean  Air  Act  (except  for  any 
requirement  prescribed  under  subsections 

(c)  or  (d)  of  section  119,  section  110(a) 
(2)(F)(v),  or  section  303  of  such  Act), 
and  which  limits  stationary  source  emis¬ 
sions  resulting  from  combustion  of  fuels 
(including  a  prohibition  on,  or  specifica¬ 
tion  of,  the  use  of  any  fuel  or  any  type, 
grade,  or  pollution  characteristic) . 

“Clean  Air  Act”  means  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  1857  et  seq. 
(1970),  as  amended  by  Pub.  L.  93-319, 
88  Stat.  246. 

“Coal”  includes  coal  derivatives. 
“Combined  cycle  unit”  means  an  elec¬ 
tric  power  generation  unit  that  consists 
of  a  combination  of  one  or  more  com¬ 
bustion  gas  turbine  units  and  one  or  more 
steam  turbine  units  with  the  required 
energy  input  of  the  steam  turbine  (s) 
provided  by  and  approximately  matched 


to  the  energy  in  the  exhaust  gas  from  the 
combustion  turbine  unit(s).  Use  of  small 
amounts  of  supplemental  firing  for  the 
steam  turbine  does  not  preclude  the  unit 
from  being  a  combined  cycle  unit. 

“Combustion  gas  turbine”  means  an 
electric  power  generator  unit  that  is  a 
combination  of  a  rotary  engine  driven  by 
a  gas  under  pressure  that  is  created  by 
the  combustion  of  a  fuel,  usually  natural 
gas  or  a  petroleum  product,  with  an 
electric  power  generator  driven  by  such 
engine. 

“Compliance  date  extension”  means  an 
extension  issued  by  the  Administrator  of 
EPA  in  accordance  with  section  119(c) 
of  the  Clean  Air  Act  as  a  result  of  which 
a  powerplant  or  major  fuel  burning  in¬ 
stallation  may  not,  until  January  1,  1979, 
be  prohibited,  by  reason  of  the  applica¬ 
tion  of  any  air  pollution  requirements, 
from  burning  coal  which  is  available  to 
such  source,  except  as  otherwise  provided 
in  section  119(d)  (3)  of  that  Act. 

“Conference”  means  an  informal  meet¬ 
ing,  incident  to  any  proceeding,  between 
PEA  and  any  pierson  aggrieved  by  that 
proceeding. 

“Construction  order”  means  a  direc¬ 
tive  issued  by  FEA  pursuant  to  section  2 
(c)  of  ESECA  that  requires  a  powerplant 
in  the  early  planning  process  to  be  de¬ 
signed  and  constructed  to  be  capable  of 
using  coal  as  its  primary  energy  source. 

“Duly  authorized  representative” 
means  a  person  who  has  been  designated 
to  appear  before  the  PEA  in  connection 
with  a  proceeding  on  behalf  of  a  person 
interested  in  or  aggrieved  by  that  pro¬ 
ceeding.  Such  appearance  may  consist  of 
the  submission  of  applications,  petitions, 
requests,  statements,  memoranda  of  law, 
other  documents,  or  of  a  personal  ap¬ 
pearance,  verbal  communication,  or  any 
other  participation  in  the  proceeding. 

“Early  planning  process”  commences 
10  years  prior  to  the  planned  commence¬ 
ment  of  the  sale  or  exchange  of  electric 
power  by  a  powerplant  and  terminates 
with  commencement  of  the  driving  of 
the  foundation  piling,  or  the  equivalent 
foundation  structural  event,  in  accord¬ 
ance  with  approved  final  drawings  for 
the  main  boiler  of  the  powerplant. 

“EPA”  means  the  Environmental  Pro¬ 
tection  Agency. 

“ESECA”  means  the  Energy  Supply 
and  Environmental  Coordination  Act  of 
1974  (Pub.L.  93-319). 

“Exception”  means  the  waiver  or 
modification  of  the  requirements  of  a 
regulation,  ruling  or  generally  applica¬ 
ble  requirement  under  a  specific  set  of 
facts. 

“Exemption”  means  the  release  from 
the  obligation  to  comply  with  an  entire 
part,  or  subpart  thereof,  of  Parts  303, 
305  or  307  of  this  chapter. 

“PEA”  means  the  Federal  Energy  Ad¬ 
ministration,  including  the  Administra¬ 
tor  of  FEA  or  his  delegate. 

“FEAA”  means  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275). 

“Federal  legal  holiday”  means  New 
Year’s  Day,  Washington’s  Birthday,  Me¬ 
morial  Day,  Independence  Day,  Labor 
Day,  Columbus  Day,  Veterans’  Day, 


Thanksgiving  Day,  Christmas  Day,  and 
any  other  day  appointed  as  a  national 
holiday  by  the  President  or  the  Congress 
of  the  United  States. 

“Interpretation”  means  a  written 
statement  issued  by  the  FEA  General 
Counsel,  in  response  to  a  written  re¬ 
quest,  that  applies  the  regulations,  rul¬ 
ings,  and  other  precedents  previously  is¬ 
sued  by  the  FEA  to  the  particular  facts 
of  a  prospective  or  completed  act  or 
transaction. 

“Interested  person”  includes  members 
of  the  public,  as  well  as  any  person  with . 
an  interest  sought  to  be  protected  imder 
ESECA. 

“Major  fuel  burning  installation” 
means  an  installation  or  unit  other  than 
a  powerplant  that  has  or  is  a  fossil-fuel 
fired  boiler,  burner,  or  other  combustor 
of  fuel,  or  any  combination  thereof  at  a 
single  site,  and  includes  any  person  who 
owns,  leases,  operates  or  controls  any 
such  installation  or  unit. 

“Natural  gas”  includes  dry  gas  and 
casinghead  gas. 

“Notice  of  effectiveness”  means  both  a 
written  statement  issued  by  PEA  to  a 
powerplant  or  major  fuel  burning  instal¬ 
lation,  subsequent  to  a  certification  or 
notification  by  EPA  pursuant  to  section 
119(d)(1)  of  the  Clean  Air  Act,  advis¬ 
ing  such  powerplant  or  installation  of 
the  date  that  a  prohibition  order  ap¬ 
plicable  to  it  becomes  effective;  and  a 
written  statement  issued  by  PEA  to  a 
powerplant  in  the  early  planning  process 
advising  such  powerplant  of  the  date 
that  a  construction  order  applicable  to 
it  becomes  effective. 

“Notice  of  probable  violation”  means 
a  written  statement  issued  to  a  person 
by  the  FEA  that  states  one  or  more  al¬ 
leged  violations  of  the  provisions  of 
Parts  303,  305,  or  307  of  this  chapter  or 
any  order  issued  pursuant  thereto. 

“Order”  means  a  written  directive  or 
verbal  communication  of  a  written  direc¬ 
tive.  if  promptly  confirmed  in  writing, 
issued  by  the  FEA  pursuant  to  Parts  303, 
305  or  307  of  this  chapter.  It  may  be 
issued  in  response  to  an  application,  i>eti- 
tion  or  request  for  FEA  action  or  in  re¬ 
sponse  to  an  appeal  from  an  order,  or 
it  may  be  a  remedial  order  or  other  direc¬ 
tive  issued  by  the  FEA  on  its  initiative, 
including  prohibition  orders,  and  con¬ 
struction  orders.  A  notice  of  probable 
violation  is  not  an  order.  For  purposes  of 
this  definition  a  “written  directive”  shall 
include  telegrams,  telecopies  and  similar 
transmissions. 

“Person”  means  any  association,  firm, 
company,  corporation,  estate,  individual, 
joint-venture,  partnership,  or  sole  pro¬ 
prietorship  or  any  other  entity  however 
organized  including  charitable,  educa¬ 
tional,  or  other  eleemosynary  institu¬ 
tions,  and  the  Federal  (Government,  in¬ 
cluding  corporations,  departments.  Fed¬ 
eral  agencies,  and  other  instrumentali¬ 
ties.  and  State  and  local  governments, 
and  includes  any  officer,  director,  owner 
or  duly  authorized  representative  thereof. 
The  FEA  may,  in  regulations  and  in  any 
forms  issued  in  this  part,  treat  as  a 
person; 
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(a)  A  parent  and  the  consolidated  and 
unconsolidated  entities  (if  any)  which  it 
directly  or  indirectly  controls, 

(b)  A  parent  and  its  consolidated  en¬ 
tities, 

(c)  An  unconsolidated  entity,  or 

(d)  Any  part  of  a  person. 

“Petroleum  product”  means  crude  oil, 

residual  fuel  oil  or  any  refined  petroleum 
product,  as  that  last  term  is  defined  in 
section  3(5)  of  the  Emergency  Petroleum 
Allocation  Act  of  1973. 

“Powerplant”  means  a  fossil-fuel  fired 
steam  electric  generating  unit  that  pro¬ 
duces  electric  power  for  purposes  of  sale 
or  exchange,  and  includes  any  person 
who  owns,  leases,  operates  or  controls  any 
such  unit. 

“Primary  energy  source”  means,  with 
respect  to  a  powerplant  or  major  fuel 
burning  installation  that  utilizes  a  fos¬ 
sil-fuel,  the  fuel  that  is  or  will  be  used 
for  all  purposes  except  for  the  minimum 
amounts  required  for  startup,  testing, 
fiame  stabilization  and  control;  and  ex¬ 
cept  for  such  minimum  amounts  required 
to  enable  such  powerplant  or  major  fuel 
burning  Installation  to  comply  with  ap¬ 
plicable  primary  standard  conditions 
prescribed  by  EIPA  in  accordance  with 
40  CPR  55.04,  provided  such  minimum 
amounts  of  fuel  may  be  used  only  when 
such  primary  standard  conditions  in¬ 
clude  the  utilization  of  intermittent  con¬ 
trol  systems  and  only  during  such  tem¬ 
porary  periods  as  use  of  such  minimum 
amounts  is  absolutely  necessary  to  meet 
the  terms  of  the  primary  standard  condi¬ 
tions  relating  to  use  of  intermittent  con¬ 
trol  ssrstems. 

“Proceeding”  means  the  process  and 
activity,  and  any  part  thereof,  instituted 
by  the  FEA,  either  on  its  initiative  or  in 
response  to  an  application,  complaint, 
petition  or  request  submitted  by  a  per¬ 
son,  that  may  lead  to  an  action  by  the 
PEA. 

“Prohibition  order”  means  a  directive 
issued  by  FEA  pursuant  to  sections  2  (a) 
and  (b)  of  ESECA  that  prohibits  a 
powerplant  or  major  fuel  buiiilng  instal¬ 
lation  from  burning  natural  gas  or  petro- 
leiun  products  as  its  primary  energy 
source. 

“Remedial  order”  means  a  directive 
Issued  by  the  FEA  requiring  a  person  to 
cease  a  violation  or  to  eliminate  or  to 
ccHnpensate  for  the  effects  of  a  viola¬ 
tion,  or  both. 

“Ruling”  means  an  official  interpreta¬ 
tive  statement  of  general  applicability 
Issued  by  the  FEA  General  Counsel  and 
published  in  the  Federal  Register  that 
applies  the  FEA  regulations  to  a  specific 
set  of  circumstances. 

“Stationary  source  fuel  or  emission 
limitation”  means  any  emission  limita¬ 
tion.  schedule  or  timetable  of  compliance, 
or  other  requirement,  which  is  prescribed 
under  the  Clean  Air  Act  (other  than  sec¬ 
tions  119,  111(b),  112,  or  303)  or  con¬ 
tained  in  an  applicable  implementation 
plan  (other  than  a  requirement  imposed 
under  authority  described  in  section  110 

(a)(2)(F)(v)  of  such  Act),  and  which 
limits,  or  is  designed  to  limit,  stationary 
source  emissions  resulting  from  combus¬ 
tion  of  fuels,  including  a  prohibition  on. 


or  specification  of,  the  use  of  any  fuel 
of  any  type,  grade,  or  pollution  character¬ 
istic. 

“Temporary  suspension”  means  a  sus¬ 
pension  issued  to  smy  person  by  the  Ad¬ 
ministrator  of  EPA  in  accordance  with 
section  119(b)  of  the  Clean  Air  Act  that 
results  in  the  temporary  suspension  of 
any  stationary  source  fuel  or  emission 
limitation  as  it  applies  to  such  person 
during  any  period  beginning  June  22, 
1974  and  ending  prior  to  or  on  June  30, 
1975. 

“United  States”,  when  used  in  the  geo¬ 
graphic  sense,  means  the  several  States, 
the  District  of  Columbia,  Puerto  Rico, 
and  the  territories  and  possessions  of  the 
United  States. 

Throughout  this  part  the  use  of  a  word 
or  term  in  the  singular  shall  include  the 
plural  and  the  use  of  the  male  gender 
shall  include  the  female  gender. 

§  303.3  Appearance  before  the  FEA. 

(a)  A  person  may  make  an  appear¬ 
ance  and  participate  in  any  proceeding 
described  in  this  part  on  his  own  behalf 
or  by  a  duly  authorized  representative. 
Personal  appearances  are  at  the  discre¬ 
tion  of  PEA,  except  as  required  by  ESECA 
or  the  FEAA.  Any  application,  appeal, 
petition,  request  or  complaint  filed  by  a 
duly  authorized  representative  shall  con¬ 
tain  a  statement  by  such  person  certify¬ 
ing  that  he  is  a  duly  authorized  repre¬ 
sentative,  unless  an  FEA  form  requires 
otherwise.  FVilsification  of  such  certifica¬ 
tion  will  subject  such  ijerson  to  the  sanc¬ 
tions  stated  in  18  U.S.C.  1001  (1970) . 

(b)  Suspension  and  disqualification. 
The  FEA  may  deny,  temporarily  or  per¬ 
manently,  the  privilege  of  f>articipating 
in  proceedings,  including  oral  presenta¬ 
tion,  to  any  individual  who  is  found  by 
PEA — 

(1)  To  have  made  false  or  misleading 
statements,  either  verbally  or  in  writing; 

(2)  To  have  filed  false  or  materially 
altered  documents,  affidavits  or  other 
writings; 

(3)  To  lack  the  specific  authority  to 
represent  the  person  seeking  an  PEA 
action;  or 

(4)  To  have  engaged  in  or  to  be  en¬ 
gaged  in  contumacious  conduct  that 
substantially  disrupts  a  proceeding. 

§  303.4  Filing  of  documents. 

(a)  Any  document,  including,  but  not 
limited  to,  an  application,  request,  com¬ 
plaint.  petition  and  other  documents  sub¬ 
mitted  in  connection  therewith,  filed  with 
the  FEA  under  this  Part  303,  Part  305 
or  307  of  this  chapter  is  considered  to 
be  filed  when  it  has  been  reedved  by 
the  FEA  National  Office.  Doemnents 
transmitted  to  the  FEA  shall  be  ad¬ 
dressed  as  required  by  9  303.12.  All  docu¬ 
ments  and  exhibits  submitted  become 
part  of  an  FEA  file  and  will  not  be 
returned. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  trans¬ 
mitted  by  registered  or  certified  mail  and 
addressed  to  the  apixx^iiate  office,  the 
following  are  (xmsldered  to  be  filed  upon 
mailing;  (1)  An  application  for  a  pro¬ 
hibition  order  or  for  a  modification  of 


a  prohibition  order  that  is  applicable  for 
a  period  ending  prior  to  or  <xi  June  30. 
1975  to  make  it  applicable  after  June  30, 
1975,  or  for  a  ccmstruction  order,  (2) 
an  appeal,  (3)  a  response  to  a  denial 
of  an  app^  or  £4>plljcation  for  modifi¬ 
cation  or  rescission  of  an  order  in  ac¬ 
cordance  with  9  307.107(a)(3)  of  this 
chapter  and  9  303.145(a)  (3) ,  respec¬ 
tively,  (4)  an  application  for  modifica¬ 
tion  or  rescission  of  a  prohibitiem  order 
as  a  result  of  significantly  changed  cir¬ 
cumstances  that  occurred  during  the  in¬ 
terval  between  issuance  of  the  prohibi¬ 
tion  order  and  service  of  the  Notice  of 
Effectiveness,  (5)  an  application  for  the 
quailing  or  modification  of  a  subpoena, 
(6)  a  reply  to  a  notice  of  probable  vio¬ 
lation,  (7)  the  appeal  of  a  remedial  or¬ 
der  or  remedial  order  for  immediate 
compliance,  (8)  a  response  to  denial  of 
a  claim  of  confidentiality,  or  (9)  a  com¬ 
ment  submitted  in  connection  with  any 
proceeding. 

(c)  Hand-delivered  documents  to  be 
filed  with  the  Office  of  Exceptions  and 
Appeals  shall  be  submitted  to  Room  8002 
at  2000  M  Street,  NW.,  Washington,  D.C. 
All  other  hand-delivered  documents  to 
be  filed  with  the  FEIA  National  Office 
shall  be  submitted  to  Executive  Com- 
mimications.  Room  3309, 12th  and  Penn¬ 
sylvania  Avenue,  NW.,  Washington,  D.C. 

(d)  Documents  received  after  regular 
business  hours  are  deemed  to  have  been 
filed  on  the  next  regular  business  day. 
Regular  business  hours  for  the  PEA  Na¬ 
tional  Office  are  8  a.m.  to  4:30  p.m. 

§  305.3  Computation  of  time. 

(a)  Days  (1)  Except  as  provided  in 
paragraph  (b)  of  this  section,  in  com¬ 
puting  any  period  of  time  prescribed  or 
allowed  by  these  regulations  or  by  an 
order  of  the  FEA,  the  day  of  the  act, 
event,  or  default  from  which  the  desig¬ 
nated  period  of  time  begins  to  run  is  not 
to  be  included.  The  last  day  of  the  period 
so  computed  is  to  be  Included  unless  it 
is  a  Saturday,  Simday,  or  Federal  legal 
holiday,  in  which  event  the  period  runs 
imtil  the  end  of  the  next  day  that  is 
neither  a  Saturday.  Simday,  nor  a  E^- 
eral  legal  holiday. 

(2)  Saturdays,  Sundays  or  intervening 
Federal  legal  holidays  shall  be  excluded 
from  the  computation  of  time  when  the 
period  of  time  allowed  or  prescribed  is 
7  days  or  less. 

(b)  Hours.  If  the  period  of  time  pre¬ 
scribed  in  an  order  issued  by  the  FEA 
is  stated  in  hours  rather  than  days,  the 
period  of  time  shall  begin  to  run  upon 
actual  notice  of  such  order,  whether  by 
verbal  or  written  communication,  to  the 
person  directly  affected,  and  shall  run 
without  interruption,  unless  otherwise 
provided  in  tiie  order,  or  imless  the  order 
is  stayed,  nuxlified,  suspended  or  re¬ 
scinded.  When  a  written  order  is  trans¬ 
mitted  by  verbal  cmnmunlcation,  the 
written  order  shall  be  served  as  soon 
thereafter  as  is  feasible. 

(c)  Additional  time  after  service  by 
mail.  Whenever  a  person  is  required  to 
perform  an  act.  to  cease  and  desist  there¬ 
from,  or  to  initiate  a  proceeding  under 
this  part  within  a  prescribed  period  of 
time  after  issuance  to  such  person  of  an 
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order,  notice,  interpretation  or  other 
document  and  the  order,  notice,  inter¬ 
pretation  or  other  document  is  served 
by  mail,  3  days  shall  be  added  to  the  pre¬ 
scribed  period. 

§  303.6  Extension  of  time. 

When  a  dociunent  is  required  to  be 
filed  within  a  prescribed  time,  an  exten¬ 
sion  of  time  to  file  may  be  granted  by 
the  ofl&ce  with  which  the  document  is  re¬ 
quired  to  be  filed  upon  good  cause  shown. 

§  303.7  Serviee. 

(a)  All  orders,  notices,  interpretations 
or  other  documents  required  to  be  served 
tmder  this  part  shall  be  served  person¬ 
ally  or  by  registered  or  certified  mail  or 
by  regular  United  States  mail  (only  when 
service  is  effected  by  the  FEA),  except 
as  otherwise  provided. 

(b)  Service  upon  a  person’s  duly  au¬ 
thorized  representative  shall  constitute 
service  upon  that  person. 

(c)  Service  by  roistered  or  certified 
mail,  or,  if  by  FEA,  by  regular  mail  is 
complete  upon  mailing.  OfBcial  United 
States  Postal  Service  receipts  from  such 
registered  or  certified  mailing  shall  con¬ 
stitute  prima  facie  evidence  of  service. 

§  303.8  Subpoenas;  witness  fees. 

(a)  The  Administrator  of  the  FEA,  his 
duly  authorized  agent,  the  FEA  General 
Cotinsel,  or  the  agency  ofiBcial  designated 
to  conduct  a  hearing  or  public  hearing 
convened  in  accordance  with  Subpart  N 
of  this  part,  may  sign  and  issue  sub¬ 
poenas  either  on  his  own  initiative  or 
upon  the  request  of  any  person  partici¬ 
pating  in  that  proceeding,  which  request 
shall  be  supported  by  an  adequate  show¬ 
ing  that  the  information  sought  will 
materially  advance  a  proceeding. 

(b)  A  subpoena  may  require  the  at¬ 
tendance  of  a  witness,  or  the  production 
of  documentary  or  other  tangible  evi¬ 
dence  in  the  possession  or  under  the 
control  of  the  person  served,  or  both. 

(c)  A  subpoena  may  be  served  per¬ 
sonally  by  any  person  who  is  not  an  in¬ 
terest^  person  and  is  not  less  than  18 
years  of  age,  or  by  certified  or  registered 
mail.  For  purposes  of  this  paragraph, 
“interested  person”  means  a  person  who 
is  not  participating  directly  in  the  pro¬ 
ceeding  with  respect  to  which  the  sub¬ 
poena  is  issued. 

(d)  Service  of  a  subp>oena  upon  the 
person  named  therein  shall  be  made  by 
delivering  a  copy  of  the  subpoena  to  such 
person  and  by  tendering  the  fees  for  one 
day’s  attendance  and  mileage  as  speci¬ 
fied  by  paragraph  (f)  of  this  section. 
When  a  subpoena  is  issued  at  the  instance 
of  any  oflBcer  or  agency  of  the  United 
States,  fees  and  mileage  need  not  be 
tendered  at  the  time  of  service.  Delivery 
of  a  copy  of  a  subpoena  and  tender  of 
the  fees  to  a  natural  c>erson  may  be  made 
by  handing  them  to  the  person;  leaving 
them  at  his  office  with  the  person  in 
charge  thereof;  leaving  them  at  his 
dwelling  place  or  usual  place  of  abode 
with  some  person  of  suitable  age  and  dis¬ 
cretion  then  residing  therein;  by  mRiling 
them  by  registered  or  certified  mail  to 
him  at  his  last  known  address;  or  by 


any  method  whereby  actual  notice  is 
given  to  him  and  the  fees  are  made  avail¬ 
able  prior  to  the  return  date.  When  the 
person  to  be  served  is  not  a  natural  per¬ 
son,  delivery  of  a  copy  of  the  subpoena 
and  tender  of  the  fees  may  be  effected  by 
handing  them  to  a  registered  agent  for 
service,  or  to  any  officer,  director,  or 
agent  in  charge  of  any  office  of  such  per¬ 
son,  or  by  mailing  them  by  registered  or 
certified  mail  to  such  representative  at 
his  last  known  address  or  by  any  method 
whereby  actual  notice  is  given  to  such 
representative  and  the  fees  are  made 
available  prior  to  the  return  date.  If  any 
person  is  an  entity  with  offices  and  op¬ 
erations  in  more  than  one  jurisdiction, 
such  person  may  designate  one  address 
to  which  any  subpoena  may  be  served  by 
filing  such  designation  with  the  Gen¬ 
eral  Counsel  at  the  address  specified  in 
!  303.12. 

(e)  The  original  subpoena  bearing  a 
certificate  of  service  shall  be  filed  with 
the  FEIA  office  with  the  responsibility  for 
the  proceeding  in  connection  with  which 
the  subpoena  was  issued. 

(f)  A  witness  subpoenaed  by  the  FEA 
shall  be  paid  the  same  fees  and  mileage 
as  would  be  irnid  to  a  witness  in  a  pro¬ 
ceeding  in  the  district  courts  of  the 
United  States.  The  witness  fees  and  mile¬ 
age  shall  be  paid  by  the  person  at  whose 
instance  the  subpoena  was  issued. 

(g)  Notwithstanding  the  provisions  of 
oaragrai^  (f)  of  this  section,  and  upon 
request,  the  witness  fees  and  mileage 
shall  be  paid  by  the  FEA  when  it  is  shown 
that; 

(1)  The  presence  of  the  subpoenaed 
witness  will  materially  advance  the  pro¬ 
ceeding;  and 

(2)  The  person  at  whose  instance  the 
subpoena  was  issued  would  suffer  a  seri¬ 
ous  hardship  if  required  to  pay  the  wit¬ 
ness  fees  and  mileage.  ’The  designated 
FEIA  official  issuing  the  subpoena  shall 
make  the  determination  required  by  this 
paragraph. 

(h) (1)  Any  person  to  whom  a  subpoena 
is  directed  may,  prior  to  the  time  speci¬ 
fied  therein  for  compliance,  but  in  no 
event  more  than  10  days  after  the  date 
of  service  of  such  subpoena,  apply  to  the 
designated  FEA  official  who  issued  the 
subpoena,  or  if  he  is  unavailable,  to  the 
Administrator  of  FEA,  to  quash  or  modify 
such  subpoena.  The  application  shall 
contain  a  brief  statement  of  the  reasons 
relied  upon  in  support  of  the  action 
sought  therein. 

(2)  The  Administrator  of  FEA  or  such 
other  designated  FEA  official  specified  in 
paragraph  (h)(1)  of  this  section  may  (i) 
deny  the  application,  (ii)  quash  or  modify 
the  subpoena,  or  (iii)  condition  the  de¬ 
nial  or  granting  of  the  application  to 
quash  or  modify  the  subpoena  upon  the 
satisfaction  of  certain  just  and  reason¬ 
able  requirements.  Such  denial  may  be 
summary. 

(i)  If  there  is  a  refusal  to  obey  a  sub¬ 
poena  served  upon  any  person  under  the 
provisions  of  this  section,  the  FEA  may 
request  the  Attorney  General  to  seek  the 
aid  of  the  District  Court  of  the  United 
States  for  any  district  in  which  such  per¬ 
son  is  foimd  to  compel  such  person,  ^ter 


notice,  to  appear  and  give  testimony,  or 
to  ai^ar  and  produce  the  subpoenaed 
documents  before  the  agency,  or  both. 

§  303.9  General  filing  requirements. 

(a)  Purpose  and  scope.  The  provisions 
of  this  section  shall  apply  to  all  docu¬ 
ments  required  or  permitted  to  be  filed 
with  the  FEA. 

(b)  Signing.  All  applications,  petitions, 
requests,  appeals,  complaints,  comments, 
or  any  other  documents  that  are  required 
to  be  signed  shall  be  signed  by  the  per¬ 
son  filing  the  document  or  a  duly  au¬ 
thorized  representative.  Any  application, 
petition,  request,  appeal,  complaint,  com¬ 
ment  or  other  document  filed  by  a  duly 
authorized  representative  shall  c<xitain  a 
statement  by  such  person  certifying  that 
he  is  a  duly  authorized  representative, 
unless  an  FEA  form  otherwise  requires. 
(A  false  certification  is  unlawful  imder 
the  provisions  of  18  U.S.C.  1001  (1970).) 

(c)  Labeling.  An  application,  petition, 
or  other  request  for  action  by  the  FEA 
should  be  clearly  labeled  according  to  the 
nature  of  the  action  involved  (e.g.,  “Ap¬ 
plication  for  Prohibition  Order”)  both 
on  the  document  and  on  the  outside  of 
the  envelope  in  which  the  document  is 
transmitted. 

(d)  Obligation  to  supply  information. 
(1)  A  person  who  files  an  application, 
petition,  complaint,  appeal  or  other  re¬ 
quest  for  action  and  other  documents 
relevant  thereto,  or  to  whom  a  prohibi¬ 
tion  order  is  issued  is  under  a  continu¬ 
ing  obligation  during  the  proceeding  to 
provide  the  FEA  with  any  new  or  newly 
discovered  information  that  is  relevant  to 
that  proceeding.  Such  information  in¬ 
cludes,  but  is  not  limited  to,  information 
regarding  any  other  application,  peti¬ 
tion,  complaint,  ap(>eal  or  request  for  ac¬ 
tion  or  document  required  to  be  sub¬ 
mitted  that  is  subsequently  filed  by  that 
person  with  any  FEA  office  or  EPA  office 
if  such  document  pertains  to  this  Part 
303,  Part  305  or  307  or  Part  215  of  this 
chapter,  or  Subpart  A  of  40  CFR  Part  55 
(which  states  the  EPA  regulations  imple¬ 
menting  section  3  of  ESECA). 

(2)  With  respect  to  documents  re¬ 
quired  to  be  filed  with  EPA  in  accordance 
^th  Subpart  A  of  40  CFR  Part  55,  notice 
of  the  filing  of  such  dociunents  shall  be 
filed  with  FEA  within  5  days  of  their  fil¬ 
ing  with  EPA. 

(e)  The  same  or  related  matters.  A 
person  who  files  an  application,  petition, 
complaint  or  other  request  for  action  by 
the  FEA  shall  state  whether,  to  the  best 
knowledge  of  that  person,  the  same  or 
related  issue,  act  or  transaction  has  been 
or  presently  is  being  considered  or  in¬ 
vestigated  by  any  FEA  office,  other  Fed¬ 
eral  agency,  department  or  instrumen¬ 
tality;  or  by  a  state  or  municipal  agency 
or  court;  or  by  any  law  enforcement 
agency,  including,  but  not  limited  to,  a 
consideration  or  investigation  in  con¬ 
nection  with  the  proceeding  described 
in  this  part  or  under  Subpart  A  of  40  CFR 
Part  55  (which  states  the  EPA  regula¬ 
tions  implementing  section  3  of  ESECA). 
In  addition,  the  person  shall  state 
whether  contact  subsequent  to  the  issu¬ 
ance  of  this  Part  303,  Part  305  or  307  or 
Part  215  of  this  chapter  has  been  made 
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by  the  person  or  (me  acting  on  his  be¬ 
half  with  any  person  who  is  employed 
by  the  FEA  or  EPA  with  regard  to  the 
same  issue,  act  or  transaction  or  a  re¬ 
lated  issue,  act  or  transaction  arising  out 
of  the  same  factual  situation;  the  name 
of  the  person  contacted;  whether  the 
contact  was  verbal  or  in  writing;  the 
nature  and  substance  of  the  contact;  and 
the  date  or  dates  of  the  contact. 

(f)  Request  for  confidential  treat¬ 
ment.  (1)  (i)  If  any  person  filing  a  docu¬ 
ment  with  the  PEA  claims  that  some  or 
all  of  the  information  contained  in  the 
dociunent  is  exempt  from  the  mandatory 
public  disclosure  requirements  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  (1970)),  as  amended,  or  is  informa¬ 
tion  referred  to  in  18  U.S.C.  1905  (1970), 
or  is  otherwise  exempt  by  law  from  pub¬ 
lic  disclosure,  and  if  such  person  requests 
the  FEA  not  to  disclose  such  Information, 
such  person  shall  file  together  with  the 
document  a  second  copy  of  the  docu¬ 
ment  from  which  has  b^n  deleted  the 
information  for  which  such  person 
wishes  to  claim  confidential  treatment. 
The  person  shall  indicate  in  the  original 
dociunent  that  it  is  confidential  or  con¬ 
tains  confidential  information  and  shall 
file  a  concise  statement  specifying  the 
Justification  for  non-disclosure  of  the  in¬ 
formation  for  which  confidential  treat¬ 
ment  is  claimed.  If  the  person  states 
that  the  information  comes  within  the 
exception  in  5  U.S.C.  552(b)  (4)  for  trade 
secrets  and  commercial  or  financial  in¬ 
formation  or  is  covered  by  18  U.S.C.  1906, 
such  person  shall  include  a  concise  state¬ 
ment  specifying  why  such  information  is 
privileged  or  confidential. 

(ii)  If  the  person  filing  a  document 
does  not  submit  a  second  copy  of  the 
document  with  the  confidential  infor¬ 
mation  deleted,  the  FEA  may  assume 
that  there  is  no  objection  to  public  dis¬ 
closure  of  the  document  in  its  entirety. 

(2)  The  FEA  retains  the  right  to  make 
its  own  determination  with  regard  to  any 
claim  of  confidentiality.  Notice  of  the 
decision  by  the  FEA  to  deny  such  claim, 
in  whole  or  in  part,  and  an  opportunity 
to  respond  shall  be  given  to  a  person 
claiming  confidentiality  of  information 
no  less  than  48  hours  prior  to  the  public 
disclosure  of  such  information. 

(g)  Separate  applications,  petitions  or 
requests.  Each  application,  petition  or 
request  for  FEA  action  shall  be  sub¬ 
mitted  as  a  separate  document,  even  if 
the  applications,  petitions,  or  requests 
deal  with  the  same  or  a  related  issue,  act 
or  transaction,  or  are  submitted  in 
connection  with  the  same  proceeding. 

§  303.10  Effective  date  of  orders. 

(a)  Any  order  issued  by  the  F^A  un¬ 
der  Part  303,  305  or  307  of  this  chapter, 
except  a  prohibition  order  (or  mcxilfica- 
tion  thereof)  or  a  construction  order  as 
stated  in  paragraph  (b)  of  this  section, 
is  effective  as  against  all  persons  having 
actual  notice  thereof  upon  issuance,  in 
accordance  with  its  terms,  imless  and 
until  it  is  stayed,  modified,  suspended,  or 
rescinded.  Such  order  is  deemed  to  be 
issued  on  the  date,  as  specified  in  the 
order,  on  which  it  is  signed  by  an  au¬ 


thorized  representative  of  FEIA,  unless 
the  order  provides  otherwise. 

(b)  (1)  A  prohibition  order  or  the 
modification  of  a  prohibition  order  that 
is  applicable  for  a  period  ending  prior  to 
or  on  June  30. 1975  to  make  it  applicable 
after  June  30,  1975  shall  not  become 
effective  before  certain  action  by  EPA, 
actions  by  FEA  in  accordance  with 
§  305.9  of  this  chapter,  and  service  by 
FEA  upon  the  affected  powerplant  or 
major  fuel  burning  installation  of  a  “No¬ 
tice  of  Effectiveness,”  in  accordance 
with  S  305.7  of  this  chapter.  A  prohibi¬ 
tion  order  or  Notice  of  Effectiveness  is 
deemed  to  be  Issued  on  the  date,  as 
specified  in  the  order  or  notice,  on  which 
it  is  signed  by  an  authorized  representa¬ 
tive  of  FEA. 

(2)  A  construction  order  shall  not  be¬ 
come  effective  before  certain  action  by 
FEA.  in  accordance  with  §  307.7  of  this 
chapter,  and  service  by  FEA  upon  the 
affected  ix)werplant  of  a  “Notice  of  Ef¬ 
fectiveness”  in  accordance  with  §  307.5 
of  this  chapter.  A  construction  order  or 
Notice  of  Effectiveness  is  deemed  to  be 
issued  on  the  date,  as  specified  in  the 
order  or  notice,  on  which  it  is  signed  by 
an  authorized  representative  of  FEA. 

§303.11  Order  of  precrdence. 

If  there  is  any  conflict  or  inconsist¬ 
ency  between  the  provisions  of  this  part 
and  any  other  provisions  of  Parts  305 
or  307  of  this  chapter,  the  provisions  of 
this  part  shall  control  with  respect  to 
procedure. 

§  303.12  Addresses  for  filing  documents 
with  the  FEA. 

(a) (1)  All  applications,  requests,  peti¬ 
tions,  appeals,  reports,  FEA  forms,  writ¬ 
ten  communlcati(ms  and  other  docu¬ 
ments  to  be  submitted  to  or  filed  with 
the  FEIA  National  Office  in  accordance 
with  this  Part  303,  Part  305  or  307  of 
this  chapter  shall  be  addressed  as  pro¬ 
vided  in  this  section. 

(2)  The  FTIA  National  Office  has  facil¬ 
ities  for  the  receipt  of  transmissions  via 
TWX  and  FAX.  (The  FAX  is  a  3M  full 
duplex  4  or  6  minute  (automatic)  ma¬ 
chine.) 

FAX  Numbers 

(202  )  254-0176 
(202)  254-6461 

TWX  Numbers 

(710)  822-9464 
(710)  822-0459 

(b)  Documents  for  which  a  specific  ad¬ 
dress  number  is  not  provided  in  accord¬ 
ance  with  paragraphs  (c)-(e)  of  this 
section  shall  be  addressed  as  follows: 
Federal  Ekiergy  Administration,  Code 
OF*U,  Attn:  (Name  of  person  to  receive 
document,  if  known,  and/or  labeling  as 
specified  in  S  303.9(c) ) .  Washington, 
D.C.  20461. 

(c)  Documents  to  be  filed  with  the  Of¬ 
fice  of  Exceptions  and  Appeals,  as  pro¬ 
vided  in  this  part  or  otherwise,  shall  be 
addressed  as  follows:  Office  of  Ebccep- 
tions  and  Appeals,  Federal  Ekiergy  Ad¬ 
ministration,  Attn:  (Name  of  person  to 
receive  document,  if  known,  and/or  la¬ 


beling  as  specified  in  $  303.9(c) ) ,  Wa;^- 
ington.D.C.  20461. 

(d)  Documents  to  be  filed  with  the 
Office  of  General  Counsel,  as  provided  in 
this  part  or  otherwise,  shall  be  addres¬ 
sed  as  follows:  Office  of  the  General 
Counsel,  Federal  Elnergy  Administration, 
Attn:  (Name  of  person  to  receive  d(x;u- 
ment,  if  known,  and/or  labeling  as  speci¬ 
fied  in  8  303.9(c)),  Washington.  D.C. 
20461. 

(e)  Documents  to  be  filed  with  the 
Office  of  Private  Grievances  and  Redress 
shall  be  addressed  as  follows:  Office  of 
Private  Grievances  and  Redress,  Federal 
Energy  Administration,  Attn:  (Name  of 
person  to  receive  document,  if  known 
and/or  labeling  as  specified  in  8  303.9 

(c)),  Washington.  D.C.  20461. 

§303.13  Public  docket  room. 

There  shall  be  made  available  at  the 
public  d(x:ket  room  of  E'EIA  National  Of¬ 
fice,  12th  and  Pennsylvania  Avenufe,  NW., 
Washington.  D.C,,  for  public  inspection 
and  copying: 

(a)  A  list  of  all  persons  who  have  ap¬ 
plied  for  an  exception,  an  exemption,  or 
an  appeal,  and  a  digest  of  each  applica¬ 
tion; 

(b)  Each  decision  and  statement  set¬ 
ting  forth  the  relevant  facts  and  legal 
basis  of  an  order,  with  confidential  in¬ 
formation  deleted,  issued  in  response  to 
an  application  for  an  exception  or  ex¬ 
emption  or  at  the  conclusion  of  an 
appeal; 

(c)  The  written  comments  received 
from  interested  persons  in  connection 
with  issuance  of  prohibition  orders,  or 
modification  or  rescission  thereof  if  ap¬ 
plicable,  or  construction  orders,  with  a 
verbatim  transcript  of  the  public  hear¬ 
ing  held  prior  to  issuance  of  a  prohi¬ 
bition  order  applicable  for  a  period' after 
June  30, 1975  or  held  prior  to  modification 
of  a  prohibition  order  for  a  period  ending 
prior  to  or  on  June  30,  1975  to  make  it 
applicable  for  a  period  after  June  30, 
1975; 

(d)  The  comments  received  during 
each  rulemaking  proceeding,  with  a  ver¬ 
batim  transcript  of  the  public  hearing, 
if  such  a  public  hearing  was  held;  and 

(e)  Any  other  information  required  by 
statute  to  be  made  available  for  public 
inspection  and  copying,  and  any  infor¬ 
mation  that  the  FEA  determines  should 
be  made  available  to  the  public  through 
display  in  the  public  docket  room. 

§  303.14  Office  of  Private  Grievances 
and  Redress. 

Petitions  that  seek  special  redress,  re¬ 
lief  or  other  extraordinary  assistance 
apart  from  or  in  addition  to  the  prexeed- 
ings  and  procedures  described  in  this 
part,  including  those  petitions  based  on 
an  assertion  that  the  FEA  is  not  com¬ 
plying  with  the  FEIAA,  EJSEXJA,  FEIA  reg¬ 
ulations,  orders,  rules,  or  otherwise,  shall 
be  filed  in  accordance  with  SulHiart  R 
of  Part  205  of  this  chapter. 

Subpart  B — Prohibition  Orders 
§  303.30  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  by  any  powerplant 
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or  major  fuel  burning  installation  of  an 
application  for  a  prohibition  order  that 
is  applicable  for  a  period  ending  either 
prior  to  or  on  June  30.  1975,  or  for  a 
period  ending  after  Jiine  30,  1975,  which 
application  shall  be  filed  only  by  a 
powerplant  or  major  fuel  burning  instal¬ 
lation.  (TTie  procedure  for  filing  an  ap¬ 
plication  for  modification  of  a  prohibi¬ 
tion  order  that  is  applicable  for  a  period 
ending  prior  to  or  on  June  30,  1975  to 
make  it  applicable  after  Jime  30,  1975  is 
stated  in  Subpart  J  of  this  part.) 

(b)  A  proce^ing  for  issuance  of  a  pro¬ 
hibition  order  may  be  commenced  by 
FEA  on  its  initiative  or  in  response  to  an 
application.  Sections  303.34,  303.36, 

303.37,  303.38  shall  be  applicable  to  Uie 
proceeding  regardless  of  the  manner  in 
which  it  is  initiated.  Other  sections  of 
this  subpart  apply  only  to  a  proceeding 
commenced  in  response  to  an  application. 

§  303.31  What  to  file. 

(a)  A  powerplant  or  major  fuel  burn¬ 
ing  installation  filing  under  this  subpart 
shall  file  an  “Application  for  Prohibition 
Order’’  which  should  be  clearly  labeled 
as  such  both  on  the  application  and  on 
the  outside  of  the  envelope  in  which  the 
application  is  transmitted,  and  shall  be 
in  writing  and  signed  by  the  person  filing 
the  application.  ITie  applicant  shall  com¬ 
ply  with  the  general  filing  requirements 
stated  in  §  303.9  in  addition  to  the  re- 
qmrements  stated  in  this  subpart. 

(b)  Application  may  be  made  in  the 
case  of  a  powerplant  for  an  individual 
powerplant  or  for  combinations  thereof 
at  a  single  site,  and  in  the  case  of  a  major 
fuel  burning  installation,  for  an  individ¬ 
ual  fossil-fuel  fired  boiler,  bvumer  or 
other  combiister  of  fuel,  or  for  combina¬ 
tions  thereof  at  a  single  site.  The  appli¬ 
cation  ^ould  specify  the  powerplant  (or 
powerplants)  or  combustor  (or  combina- 
ticms  of  combustors)  with  respect  to 
which  application  is  being  made. 

(c)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or  other 
documents  submitted  \mder  this  subpart, 
the  procedures  set  out  in  §  303.9(f)  shall 
aw>ly. 

§  303.32  Where  to  file. 

All  applications  for  a  prohibition  order 
shall  be  filed  with  the  FEA  National  Of¬ 
fice  at  the  address  provided  in  §  303.12. 

§  303.33  When  to  file. 

All  applications  for  prohibition  orders 
shall  be  filed  by  Jime  1, 1975. 

§  303.34  Notice. 

(a)  Prohibition  orders  that  are  appli¬ 
cable  for  a  period  ending  prior  to  or  on 
June  30, 1975.  Prior  to  issuance  of  a  pro¬ 
hibition  order  that  is  applicable  for  a  pe¬ 
riod  ending  prior  to  or  on  June  30.  1975, 
either  in  response  to  an  iq>plication  or  on 
its  initiative,  FEIA  shall  publish  notice  of 
the  intention  to  issue  such  order  in  the 
Federal  Register  and  shall  serve  a  copy 
of  such  notice  on  the  powerplant  or  ma¬ 
jor  fuel  burning  installation  that  would 
be  affected  by  the  proposed  order.  The 
notice  shall  describe  the  prc^x)sed  action, 
state  content  of  the  proposed  prohibition 


order  and  provide  a  period  of  no  less  than 
10  days  from  the  date  of  its  publication 
in  which  interested  persons  may  file  writ¬ 
ten  data,  views  and  arguments. 

(b)  Prohibition  orders  applicable  after 
June  30. 1975.  Prior  to  issuance  of  a  pro¬ 
hibition  order  that  is  applicable  ^ter 
June  30,  1975,  either  in  response  to  an 
application  or  on  its  initiative,  FEA  shall 
publish  notice  of  the  intention  to  issue 
such  order  in  the  Federal  Register  and 
shall  serve  a  copy  of  such  notice  on  the 
powerplant  or  major  fuel  burning  in¬ 
stallation  that  would  be  affected  by  the 
IN'oposed  order.  The  notice  shall  describe 
the  proposed  action,  state  the  content  of 
the  proposed  prohibition  order  and  pro¬ 
vide  a  period  of  no  less  than  10  days  from 
the  date  of  its  publication  in  which  inter¬ 
ested  persons  may  file  written  data,  views 
or  arguments,  and  shall  set  a  date,  time 
and  place  at  which  there  shall  be  an  op¬ 
portunity  for  interested  persons  to  make 
oral  presentation  of  data,  views  and  ar¬ 
guments  in  accordance  with  Subpart  N 
of  this  part. 

§  303.35  Contents. 

(a)  The  application  shall  contain  a 
full  and  complete  statement  of  all  rele¬ 
vant  facts  pertaining  to  the  subject  of 
the  application  and  to  the  FEA  action 
sought.  Such  facts  shall  include  the 
names  and  addresses  of  t^l  affected  per¬ 
sons  (if  reasonably  ascertainable)  and  a 
full  discussion  of  the  pertinent  provisions 
and  relevant  facts  contained  in  the  doc¬ 
uments  submitted  with  the  application. 
Copies  of  all  relevant  contracts,  agree¬ 
ments,  leases,  instruments,  and  other 
documents  shall  be  submitted  with  the 
application.  In  addition  to  such  informa¬ 
tion,  the  application  shall  include  the  fol¬ 
lowing  information: 

(1)  Description  of  ai^licant,  including 
but  not  limits  to,  location,  electric  power 
and/or  energy  output,  fuels  utilized  and 
rate  of  use  thereof,  and,  in  the  case  of  a 
powerplant,  the  identification  of  the  elec¬ 
tric  power  dispatching  systems  with 
which  the  powerplant  is  interconnected 
and  the  regional  reliability  coimcil  that 
has  jurisdiction  of  the  powerplant. 

(2)  Information  regarding  the  appli¬ 
cant’s  capability  to  bum  coal  as  of 
June  22,  1974,  and  an  identification  and 
description  of  any  plant  equipment  or  fa¬ 
cilities  necessary  to  the  burning  of  coal 
that  the  applicant  would  have  had  to 
acquire  or  refurbish  to  render  the  power- 
plant  capable  of  burning  coal  on  that 
date. 

(3)  Identify  the  type  of  coal  (Btu/lb., 
percent  sulfur,  percent  ash,  percent  vol¬ 
atile  matter,  and  ash  slagging/sintering 
characteristics)  used  as  the  applicant’s 
original  specification  coal;  the  source 
from  which  the  applicant  now  does  or 
will  obtain  such  coal;  and  the  means  of 
transporting  such  coal  to  the  applicant. 

(4)  Identify  the  maximiun  and  mini¬ 
mum  values  for  other  types  of  coal 
(Btu/lb.,  percent  sulfur,  percent  ash. 
percent  volatile  matter,  and  ash  slag¬ 
ging/sintering  characteristics)  compati¬ 
ble  with  applicant’s  design  tolerances; 
the  source  from  which  the  applicant  now 
does  or  will  obtain  such  coal;  and  the 


means  of  transporting  such  coal  to  the 
applicant. 

(5)  Identify  any  anticipated  acquisi¬ 
tion  or  refurbishing  of  coal  handling  and 
firing  equipment,  such  as  boilers,  un¬ 
loaders,  conveyors,  crushers,  pulverizers, 
scales,  burners,  feeders,  air  heaters,  soot 
blowers,  coal-burning  instrumentation 
and  controls,  and  ash  handling  and 
ponding,  that  would  be  required  to  rein¬ 
stitute  coal-burning  capability.  Also  in¬ 
clude  current  copies  of  detailed  plot 
plans  and  elevation  drawings  that  are 
relevant  to  a  return  to  coal  burning,  and 
any  information  relevant  to  the  ade¬ 
quacy  of  storage  facilities  for  coal. 

(6)  Identify  the  costs  associated  with 
the  procurement  of  the  above  new  equip¬ 
ment  or  the  refurbishing  of  existing 
equipment  needed  to  restore  coal  firing 
capability,  stating  this  cost  information 
on  a  component  by  component  basis,  and 
also  provide  an  estimate  of  the  operat¬ 
ing  and  maintenance  cost  differential 
associated  with  the  necessary  changes. 

(7)  Provide  an  estimate  of  the  lead 
time  necessary  to  restore  coal  firing  ca¬ 
pability  (other  than  the  time  associated 
with  actions  required  to  meet  air  pollu¬ 
tion  control  regulations).  Specify  the 
estimated  times  for  the  acquisition  or 
refurbishing  of  necessary  individual 
equipment  components  as  well  as  the 
time  necessary  to  build  an  adequate  coal 
inventory. 

(8)  Identify  any  state  or  local  laws  or 
policies,  other  than  air  pollution  control 
laws  or  policies,  that  might  limit  the 
utilization  of  coal  by  the  applicant. 

(9)  Provide  the  following  financial  in¬ 
formation: 

(i)  Most  recent  Securities  and  Ex¬ 
change  Commission  form  lOK; 

(li)  Date,  type,  amount  and  yield  on 
latest  capital  offering; 

(iii)  (Current  coverage  ratio,  price/ 
book  value  of  equity; 

(Iv)  Current  10  year  construction 
budget  including  Construction  Work,  in 
Progrress;  and 

(V)  Operating  budget  for  current  fiscal 
year. 

(10)  With  respect  to  powerplants,  in¬ 
formation  regarding  the  potential  for  the 
impairment  of  the  reliability  of  service, 
if  any.  in  the  area  served  by  such  power- 
plant  if  a  prohibition  order  was  to  be 
issued.  Such  information  shall  include  an 
electrical  one -line  diagram  showing  the 
relationship  of  the  powerplant  to  the 
electric  power  dispatching  system  of 
•which  the  powerplant  is  a  part,  the  pro¬ 
jected  monthly  peak  loads  and  net  de¬ 
pendable  electrical  cstoacity  and  energy 
resources  of  such  dispatching  system  for 
the  three  years  after  the  filing  of  the  ap¬ 
plication,  and  a  statement  regarding  any 
impairment  of  reliability  of  service  to  the 
area  served  by  the  powerplant.  the  dis¬ 
patching  system  of  which  the  powerplant 
is  a  part,  or  otherwise,  that  might  be 
caused  by  issuance  of  a  prohibition  order 
to  such  powerplant.  (“Reliability  of  serv¬ 
ice’’  and  “impairment’’  are  defined  in 
§  305.3(b)  (4)  of  this  chapter.) 

(11)  An  estimate  of  the  anticipated 
effect  that  denial  of  the  application 
would  have  on  the  applicant’s  operation. 


FEDERAL  REGISTER,  VOL  40,  NO.  91 — FRIDAY,  MAY  9,  1975 


RULES  AND  REGULATIONS 


20471 


(12)  Any  other  information  that  the 
applicant  believes  would  be  pertinent  to 
FEA’s  evaluation  of  the  application. 

(13)  A  certification  by  the  applicant’s 
chief  executive  officer  or  his  duly  au¬ 
thorized  representative  of  the  accuracy 
of  the  information  stated  in  the  applica¬ 
tion. 

(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regardiiig  the  ap¬ 
plication.  Any  request  not  made  at  the 
time  the  application  is  filed  shall  be  made 
as  soon  thereafter  as  possible,  to  insure 
that  the  conference  is  held  when  it  is 
most  ben^cial.  The  request  and  FEA’s 
determination  concerning  it  shall  be 
made  in  accordance  with  Subpart  N  of 
this  part,  which  determination  is  in 
FEiA’s  discretion. 

§  303.36  FEA  evaluation. 

(a)  Processing.  (1)  The  FEA  may  ini¬ 
tiate  an  investigation  of  any  statement 
in  an  application  or  any  other  dociunent 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained 
by  such  investigation.  The  FEA  may 
solicit  or  accept  submissions  from  Hiird 
parties  relevant  to  the  application  or 
other  document  provided  that  the  appli¬ 
cant  is  afforded  an  opportunity  to  re¬ 
spond  to  all  relevant  third  person  sub¬ 
missions,  except  that  the  affected  power- 
plant  of  major  fuel  burning  installation’s 
opportimity  to  respond  to  written  com¬ 
ments  or  oral  presentations  in  response 
to  a  notice  of  intention  to  issue  an  order 
shall  be  in  accordance  with  such  notice. 
In  evaluating  an  application  or  other 
document,  the  FEA  may  conduct  its  own 
investigation  and  consider  any  other 
source  of  information.  The  FELA  on  its 
initiative  may  convene  a  conference,  if,  in 
its  discretion,  it  considers  that  a  con¬ 
ference  will  advance  its  evaluation  of  the 
application. 

(2)  If  the  FEA  determines  that  there 
is  insufficient  information  upon  which  to 
bsise  a  decision  and  if  upon  request  the 
necessary  additional  information  is  not 
submitted,  the  FEA  may  dismiss  the  ap¬ 
plication  without  prejudice.  If  the  failure 
to  supply  additionsd  information  is  re¬ 
peated  or  willful,  the  FEA  may  dismiss 
the  application  with  prejudice. 

(3)  Applications  for  prohibition  orders 
filed  after  June  1, 1975  shall  be  dismissed 
automatically. 

(b)  Criteria.  The  decision  with  respect 
to  an  application  and  the  decision  with 
respect  to  an  FEIA-initiated  proceeding 
shall  depend  on  whether  FEA  can  make 
the  findings  stated  in  §  305.3(b)  or 
§  305.4(b)  of  this  chapter,  as  appropri¬ 
ate,  and,  shall  include  a  consideration  of 
the  factors  stated  in  §§  305.3(d)  and 
305.4  (c)  and  (d)  of  this  chapter,  as  ap¬ 
plicable. 

§  303.37  Decision  and  order. 

(a)  Upon  consideration  of  an  applica¬ 
tion  for  a  prohibition  order  and  other 
relevant  information  received  or  ob¬ 
tained  during  the  proceeding,  the  FEA 
shall  issue  either  a  prohibition  order  or 
an  order  denying  the  application. 

(b)  Prohibition  orders,  whether  issued 
in  response  to  an  application  or  on  FE!A’s 


initiative,  shall  not  become  effective  imtil 
title  notification  or  certification  proce¬ 
dures  described  in  this  paragraph  are 
satisfied. 

(1)  ’The  prohibitions  stated  in  prohibi¬ 
tion  orders  that  are  applicsdile  for  a 
period  ending  prior  to  or  on  June  30, 1975 
shall  not  become  effective  (i)  until  the 
date  which  the  Administrator  of  EPA 
certifies,  pursuant  to  section  119(d)(1) 
(A)  of  the  Clean  Air  Act,  is  the  earliest 
date  that  the  pxiwerplant  or  major  fuel 
bmning  installation  will  be  able  to  com¬ 
ply  with  the  air  pollution  requirements 
that  will  be  applicitole  to  it  and  (11)  until 
FE!A  has  served  the  affected  powerplant 
or  major  fuel  burning  installation  a  No¬ 
tice  of  Effectiveness.  Such  order  shall  not 
be  effective  for  any  period  certified  by 
the  Administrator  of  EPA  pursuant  to 
section  119(d)  (3)  (B)  of  such  Act. 

(2)  The  prohibitions  stated  in  prohibi¬ 
tion  orders  that  are  applicable  after  June 
30,  1975  shall  not  become  effective  (i) 
imtil  either  (A)  the  Administrator  of 
Eff*A  notifies  the  ET!A,  in  accordance  with 
section  119(d)(1)(B)  of  the  Clean  Air 
Act,  that  the  powerplant  or  major  fuel 
burning  installation  will  be  able  on  and 
after  July  1,  1975  to  bum  coal  and  to 
comply  with  £dl  applicable  air  pollution 
requirements  without  a  compliance  date 
extensiim,  or  (B)  if  no  notification  is 
given,  the  date  which  the  Administrator 
of  EPA  certifies  pursuant  to  section  119 
(d)  (1)  (B)  of  the  dean  Air  Act  is  the 
earliest  date  that  the  powerplant  or 
major  fuel  burning  installation  will  be 
able  to  comply  with  all  applicable  re¬ 
quirements  of  section  119,  and  (ii)  until 
FEA  has  taken  the  actions  described  in 
§  305.9  of  this  chapter  and  has  served 
the  affected  powerplant  or  major  fuel 
burning  installation  a  Notice  of  Effec¬ 
tiveness.  Such  order  shall  not  be  effec¬ 
tive  during  any  period  certified  by  the 
Administrator  of  EPA  under  section  119 
(d)  (3)  (B)  of  such  Act. 

(3)  Upon  receipt  of  notification  or  cer¬ 
tification  by  the  Administrator  of  E^A, 
in  accordance  with  the  procedure  de¬ 
scribed  in  subparagraphs  (1)  and  (2)  of 
this  paragraph,  the  PEA  may  issue  a  No¬ 
tice  of  Effectiveness. 

(c)  The  prohibition  order  or  the  order 
densring  an  application  for  a  prohibition 
order  shaU  include  a  written  statement 
of  the  pertinent  facts,  a  statement  of 
the  legal  basis  upon  which  the  order  is 
issued,  and,  when  the  order  Is  a  prohibi¬ 
tion  order,  a  recitation  of  the  conclusions 
regarding  the  findings  to  be  made  by  PEA 
in  accordance  with  §§  305.3(b)  or  305.4 
(b)  of  this  chapter,  as  appropriate,  and 
a  summary  of  the  rationale  for  each.  The 
order  shall  provide  that  it  is  not  a  final 
agency  action  and  that  if  any  person 
aggrieved  thereby  files  an  appeal  such 
appeal  must  be  filed  with  the  PEA  Office 
of  Exceptions  and  Appeals  in  accordance 
with  Subpart  H  of  this  part,  except  that 
an  order  dismissing  the  application  for  a 
prohibition  order  filed  after  June  1,  1975 
shall  state  that  it  is  a  final  order  of 
which  the  applicant  may  seek  judicial 
review.  A  prohibition  order  shall  provide 
that  the  prohibitions  stated  therein  shall 
become  effective  on  the  date  stated  in  the 


Notice  (ff  Effectivoiess,  which  date  shall 
not  be  earlier  than  service  of  such  notice, 
and  that  it  will  not  be  effective  for  any 
period  certified  by  the  Administrator  of 
EPA  pursuant  to  section  119(d)  (3)  (B) 
of  the  Clean  Air  Act.  The  date  stated  in 
the  Notice  of  E^ffectiveness  shall  be  either 
(1)  the  date  EPA  determines  in  accord¬ 
ance  with  section  119(d)(1)(B)  of  the 
Clean  Air  Act,  or  (2)  the  termination  of 
the  period  of  time  that  FEA  determines 
is  required  to  acquire  or  refurbish  equip¬ 
ment  or  facilities  necessary  for  coal 
burning,  other  than  equipment  or  facili¬ 
ties  necessary  to  comply  with  the  Clean 
Air  Act,  whichever  date  is  later.  The  pro¬ 
hibition  order  shall  state  that  within  90 
days  after  its  Issuance  the  affected 
powerplant  or  major  fuel  burning  instal¬ 
lation  must  (3)  make  application  to  the 
EPA  for  a  compliance  date  extension  or 

(4)  if  such  powendant  or  installation  is 
not  eligible  for  a  compliance  date  exten¬ 
sion,  it  must  provide  such  other  informa¬ 
tion  as  EPA  may  by  regulation  require. 
The  prohibition  order  may  include  a 
schedule  of  events  that  must  take  place 
by  a  stated  date  (“compliance  schedule’’) 
to  insure  that  affected  powerplant  or 
major  fuel  burning  installation  will  be 
able  to  comply  with  the  prohibitions 
stated  in  the  prohibition  order  by  the 
date  stated  in  the  Notice  of  Effectiveness, 
or  may  provide  for  the  incorporation  of 
such  compliance  schedule  in  the  Notice 
of  Effectiveness.  The  compliance  schedule 
may  require  actions  by  the  affected 
powerplant  or  major  fuel  burning  instal¬ 
lation  at  any  time  subsequent  to  the 
service  of  the  Notice  of  Effectiveness. 

(d)  The  PEA  shall  serve  a  copy  of  the 
prohibition  order,  or  of  the  order  denying 
or  dismissing  the  application  for  a  pro¬ 
hibition  order,  upon  the  applicant  or, 
if  the  action  was  initiated  by  PEA,  upon 
the  affected  powerplant  or  major  fuel 
burning  installation,  and  any  other  per¬ 
son  who  participated  in  the  proceeffing 
by  filing  written  conunents  or  making 
oral  presentation.  Notice  of  issuance  of  a 
Notice  of  Effectiveness  for  a  prohibition 
order  shall  be  published  in  the  Federal 
Register,  and,  in  addition,  such  notice 
shall  be  served  on  the  affected  power- 
plant  or  major  fuel  burning  installation. 

§  303.38  Appeal. 

(a)  Any  person  aggrieved  by  an  order 
issued  by  the  FEA  under  this  subpart  that 
denies  an  application  for  a  prohibition 
order  my  file  an  appeal  with  the  FEA 
Office  of  Exceptlcms  and  Appeals  in  ac¬ 
cordance  with  Subpart  K  of  this  part. 
The  appeal  shall  be  filed  within  10  days 
of  service  of  the  order  from  which  the 
appeal  is  taken. 

(b)  Any  person  aggrieved  by  a  pro¬ 
hibition  order  may  file  an  appeal  with 
the  FEA  Office  of  Exceptions  and  Ap¬ 
peals,  after  issuance  of  a  Notice  of  Effec- 

.  tiveness.  The  appeal  shall  not  be  filed 
prior  to  service  by  FEA  of  the  Notice  of 
Effectiveness,  and  shall  be  filed  within 
30  days  after  the  service  of  such  notice. 

(c)  If  a  powerplant  or  major  fuel  burn¬ 
ing  installation  applies  for  a  modification 
or  rescission  of  a  prohibition  order,  in  ac¬ 
cordance  with  Subpart  J  of  this  part,  any 
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appeal  of  such  prohibition  order  shall  be 
susp^ded  until  30  days  after  an  order 
has  been  issued  in  accordance  with  Sub¬ 
part  J  or  \intil  30  days  from  the  date  on 
which  such  powerplant  or  major  fuel 
burning  installation  may  treat  that  ap¬ 
plication  as  being  denied  in  all  respects. 

(d)  Tliere  has  not  been  an  exhaustion 
of  administrative  remedies  until  an  ap¬ 
peal  has  been  filed  piu'suant  to  Subpart 
H  of  this  part  and  the  appellate  pro¬ 
ceeding  is  completed  by  the  issuance  of 
an  order  granting  or  densdng  the  appeal, 
except  that  an  order  dismissing  an  ap¬ 
plication  for  a  prohibitiMi  order  that 
was  filed  after  June  1,  1975  shall  be  a 
final  order  of  which  there  may  be  judi¬ 
cial  review. 

Subpart  C — Construction  Orders 
§  303.40  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  by  a  powerplant 
(other  than  a  combustion  gas  turbine 
or  combined  cycle  xmit)  in  the  early 
plamiing  process  of  an  application  for  a 
construction  order. 

(b)  A  proceeding  for  issuance  of  a 
construction  order  may  be  commenced 
by  FEA  on  its  initiative  or  in  response  to 
an  application.  Sections  303.44,  303.46, 
303.47,  303.48  shall  be  applicable  to  the 
proceeding  regardless  of  the  manner  in 
which  the  proceeding  is  initiated.  Other 
sections  of  this  sUbpart  apply  only  to 
proceedings  commenced  in  response  to 
an  application. 

§  303.41  ^  hat  to  file. 

(a)  A  powerplant  filing  under  this 
subpart  shall  file  an  “Application  for 
Construction  Order”  which  should  be 
clearly  labeled  as  such  both  on  the  ap¬ 
plication  and  on  the  outside  of  the  en¬ 
velope  in  which  the  application  is  trans¬ 
mitted,  and  shall  be  in  writing  and 
signed  by  the  person  filing  the  applica¬ 
tion.  The  applicant  shall  comply  with 
the  general  filing  requirements  stated  in 
§  303.9  in  addition  to  the  requirements 
stated  in  this  subpart. 

(b)  Application  may  be  made  for  an 
individual  powerplant  or  for  combina¬ 
tions  thereof  at  a  single  site.  The  ap¬ 
plication  should  specify  the  powerplant 
or  powerplants  with  respect  to  which 
the  application  is  being  made. 

(c)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or  other 
documents  submitted  under  this  sub¬ 
part,  the  procedures  set  out  in  §  303.9(f) 
shall  apply. 

§  303.42  Where  to  file. 

All  applications  for  construction 
orders  shall  be  filed  with  the  FEA  Na¬ 
tional  Office  at  the  address  provided  in 
S  303.12. 

§  303.43  When  to  file. 

(a)  All  applications  for  construction 
orders  must  be  filed  by  June  1,  1975. 

§  303.44  Notice. 

Prior  to  issuance  of  a  construction 
order,  either  in  response  to  an  applica¬ 
tion  or  on  its  initiative,  FE\  shall  pub¬ 


lish  notice  of  the  intention  to  issue  such 
order  in  the  Federal  Register  and  shall 
serve  a  copy  of  such  notice  on  the  power- 
plant  that  would  be  affected  by  the  pro¬ 
posed  order.  The  notice  shall  describe 
the  proposed  action,  state  the  content  of 
the  proposed  construction  order  and  pro¬ 
vide  a  period  of  no  less  than  10  days  from 
the  date  of  publication  in  which  inter¬ 
ested  persons  may  file  written  data,  views 
and  arguments. 

§  303.45  Contents. 

(a)  The  application  shall  contain  a 
full  and  complete  statement  of  all  rele¬ 
vant  facts  pertaining  to  the  subject  of  the 
application  and  the  FEA  action  sought. 
Such  facts  shall  include  the  names  and 
addresses  of  all  affected  persons  (if  rea¬ 
sonably  ascertainable)  and  a  full  discus¬ 
sion  of  the  pertinent  provisions  and  rele¬ 
vant  facts  contained  in  the  documents 
submitted  with  the  application.  Copies  of 
all  relevant  contracts,  agreements,  leases, 
instruments,  and  other  documents  shall 
be  submitted  with  the  application.  In  ad¬ 
dition  to  such  information,  the  applica¬ 
tion  shall  include  the  following  informa¬ 
tion; 

(1)  Description  of  applicant’s  pro¬ 
posed  powerplant,  including,  but  not 
limited  to,  location,  electric  power  and 
energy  output,  fuels  to  be  utilized  and 
rate  of  use  thereof,  the  identification  of 
the  electric  power  dispatching  system 
with  which  the  powerplant  will  be  inter¬ 
connected  and  the  regional  reliability 
council  that  would  have  jurisdiction  of 
the  powerplant,  projected  monthly  peak 
loads  for  the  electric  power  dispatching 
system  with  which  the  powerplant  will 
be  interconnected  and  the  net  depend¬ 
able  electrical  capacity  and  energy  re¬ 
sources  of  such  system  for  the  three 
years  following  the  date  the  powerplant 
commences  the  sale  or  exchange  of  elec¬ 
tric  power,  and  the  stage  in  the  early 
planning  process  that  the  powerplant 
h£Ls  reached  at  time  of  application. 

(2)  A  description  of  the  modifications 
to  the  design  and  construction  of  the 
powerplant,  if  any,  required  to  render  it 
capable  of  using  coal  as  its  primary  en¬ 
ergy  source,  if  such  capability  currently 
is  not  planned. 

(3)  An  analysis  of  the  likelihood  that 
use  of  coal  would  result  in  the  impair¬ 
ment  of  reliability  or  adequacy  of  serv¬ 
ice,  as  such  terms  are  defined  in  §  307.3 

(c)  (1)  of  this  chapter. 

(4)  Identify  the  type  of  coal  (Btu/lb., 
percent  sulfur,  percent  ash,  percent  vola¬ 
tile  matter,  and  ash  slagging/sintering 
characteristics)  that  is  the  powerplant’s 
design  specification  coal;  the  source 
from  which  the  applicant  anticipates 
that  it  will  be  able  to  obtain  such  coal 
and  its  susceptibility  to  interruption  and 
the  method  by  which  such  coal  would  be 
transported  to  the  powerplant. 

(5)  The  identification  and  description 
of  any  contractual  commitments  for  the 
design  or  construction  of  the  powerplant 
and  an  analysis  of  the  Impact,  if  any, 
(taking  into  account  the  considerations 
stated  in  $  307.3(d)  of  this  chapter)  of 
the  requirement  that  the  powerplant  be 


designed  and  constructed  to  be  capable  of 
using  coal  as  its  primary  energy  source. 

(6)  An  analysis  of  the  capability  of 
the  powerplsuit  to  recover  any  increase  in 
projected  capital  investment  that  might 
be  required  as  a  result  of  a  construction 
order. 

(7)  The  identification  of  any  loss  of 
revenue  resulting  from  a  delay,  if  any,  in 
the  commencement  of  the  sale  or  ex¬ 
change  of  electric  power,  to  the  extent 
that  electric  power  will  have  to  be  pur¬ 
chased  from  another  powerplant,  result¬ 
ing  from  a  construction  order. 

(8)  The  identification  of  any  relevant 
regulations  or  policies  of  any  State  or 
local  agency  with  jurisdiction  over  the 
sale  or  exclxange  of  electric  power  by 
powerplants. 

(9)  An  estimate  of  the  anticipated 
effect  that  denial  of  the  application 
would  have  on  the  applicant’s  proposed 
operation. 

(10)  Any  other  information  that  the 
applicant  believes  would  be  pertinent  to 
FEA’s  evaluation  of  the  application. 

(11)  A  certification  by  the  applicant’s 
chief  executive  office  or  his  duly  author¬ 
ized  representative  of  the  accuracy  of 
the  information  stated  in  the  applica¬ 
tion. 

(b)  The  applicant  shall  state  whether 
he  requests  or  Intends  to  request  that 
there  be  a  conference  regarding  the  ap¬ 
plication.  Any  request  not  made  at  the 
time  the  application  is  filed  shall  be  made 
as  soon  thereafter  as  possible,  to  insure 
that  the  conference  is  held  when  it  is 
most  beneficial.  The  request  and  FEA’s 
determination  concerning  it  shall  be 
made  in  accordance  with  Subpart  N  of 
this  part,  which  determination  is  in 
FEA’s  discretion. 


§  303.46  FEA  evaluation. 

(a)  Processing.  (1)  The  FEA  may  ini¬ 
tiate  an  investigation  of  any  statement 
in  an  application  or  any  other  document 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained 
by  such  investigation.  The  FEA  may 
solicit  or  accept  submissions  from  third 
persons  relevant  to  any  application  or 
other  document  provided  that  the  appli¬ 
cant  is  afforded  an  opportunity  to  re¬ 
spond  to  all  relevant  third  person  sub¬ 
missions,  except  that  the  affected  pow¬ 
erplant’s  opportunity  to  respond  to  writ¬ 
ten  comments  in  response  to  a  notice  of 
intention  to  issue  an  order  shall  be  in 
accordance  with  such  notice.  In  evaluat¬ 
ing  an  application  or  other  documents, 
the  FEA  may  conduct  its  own  investiga¬ 
tion  and  consider  any  other  source  of  in¬ 
formation.  The  FEA  on  its  initiative  may 
convene  a  conference,  if,  in  its  discretion, 
it  considers  that  such  conference  will 
advance  its  evaluation  of  the  application. 

(2)  If  the  FEA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if  upon  request 
the  necessary  additional  information  is 
not  submitted  by  the  applicant,  the  FEA 
may  dismiss  the  application  without 
prejudice.  If  the  failure  to  supply  addi¬ 
tional  information  is  repeated  or  willful, 
the  FEA  may  dismiss  the  application  with 
prejudice. 
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(3)  Applications  for  construction  or¬ 
ders  filed  after  June  1,  1975  shall  be  dis¬ 
missed  automatically. 

(b)  Criteria.  The  decision  with  respect 
to  an  application  and  the  decision  with 
respect  to  an  PEA-initiated  proceeding 
shall  be  subject  to  the  findings  stated  in 
S  307.3  (b)  and  (c)  of  this  chapter  and 
shEdl  include  a  c<msideration  of  the  fac¬ 
tors  stated  in  S  307.3(d)  of  this  chapter. 

§  303.47  Derision  and  order. 

(a)  Upon  consideration  of  an  appli¬ 
cation  for  a  construction  order  and  other 
relevant  information  received  or  ob¬ 
tained  during  the  proceeding,  the  FEA 
shall  issue  either  a  construction  order  or 
an  order  denying  the  application. 

(b)  Construction  orders,  whether  is¬ 
sued  in  response  to  an  application,  or  on 
FEA’iS  initiative,  shall  not  become  effec¬ 
tive  imtil  FEA  has  taken  the  actions  de¬ 
scribed  in  §  307.7  of  this  chapter  and  has 
served  the  affected  powerplant  a  Notice 
of  Effectiveness. 

(c)  The  construction  order,  or  the  or¬ 
der  denying  an  application  for  a  con¬ 
struction  order,  shall  include  a  written 
statement  of  the  pertinent  facts,  a  state¬ 
ment  of  the  legal  basis  upon  which  the 
order  is  issued,  and  when  the  order  is  a 
construction  order,  a  recitation  of  the 
conclusions  regarding  the  findings  to  be 
made  by  FEA  in  accordance  with  §  307.3 

(b)  and  (c)  of  this  chapter,  as  appropri¬ 
ate,  and  a  summary  of  the  rationale  for 
each.  The  order  shall  provide  that  it  is 
not  a  final  agency  action  and  that  if  any 
person  aggrieved  thereby  files  an  appeal, 
such  appeal  must  be  filed  with  the  FEA 
Office  of  Exceptions  and  Appeals  in  ac¬ 
cordance  with  Subpart  H  of  this  part, 
except  that  an  order  dismissing  an  ap¬ 
plication  for  a  construction  order  filed 
after  June  1,  1975  shall  state  that  it  is  a 
final  order  of  which  the  applicant  may 
seek  Judicial  review.  A  construction  order 
shall  state  that  it  shall  be  effective  on  the 
date  stated  in  the  Notice  of  Effectiveness, 
which  date  shall  not  be  earlier  than  the 
date  of  service  of  such  notice. 

(d)  The  FEA  shall  serve  a  copy  of  the 
construction  order,  or  of  the  order  deny¬ 
ing  the  application  for  a  construction 
order,  upon  the  applicant  or,  if  the  action 
was  initiated  by  FEA,  upon  the  affected 
powerplant.  and  any  other  person  who 
participated  in  the  proceeding  by  filing 
written  comments.  Notice  of  issuance  of  a 
Notice  of  Effectiveness  for  a  construction 
order  shall  be  published  in  the  Federal 
Register,  and,  in  addition,  such  notice 
shall  be  served  on  the  affected  power- 
plant. 

§  303.48  Appeal. 

(a)  Any  person  aggrieved  by  an  order 
issued  by  the  FEIA  under  this  subpart 
that  denies  an  application  for  a  construc¬ 
tion  order  may  file  an  appeal  with  the 
FEA  Office  of  Exceptions  and  Appeals  in 
accordance  with  Subpart  H  of  this  part. 
The  appeal  shaU  be  filed  within  10  days 
of  service  of  the  order  from  which  the 
appeal  is  taken. 

(b)  Any  person  aggrieved  by  a  con¬ 
struction  order  may  file  an  appeal  with 
the  FEA  Office  of  Exceptions  and  Ap¬ 


peals,  after  issuance  of  a  Notice  of  Ef¬ 
fectiveness.  The  appeal  shall  not  be  filed 
prior  to  service  by  ETIA  of  the  Notice  of 
Effectiveness,  and  shall  be  filed  within  30 
days  after  the  service  of  such  notice. 

(c)  If  a  powerplant  applied  for  a  modi¬ 
fication  or  rescission  of  a  construction 
order,  in  accordance  with  Subpart  J  of 
this  part,  any  appeal  of  such  construc¬ 
tion  order  shall  be  suspended  until  30 
days  after  an  order  has  been  issued  in 
accordance  with  Subpart  J  of  this  part 
or  until  30  days  from  the  date  on  which 
such  powerplant  may  treat  that  applica¬ 
tion  as  being  denied  in  all  respects. 

(d)  There  has  not  been  an  exhaustion 
of  administrative  remedies  until  an  ap¬ 
peal  has  been  filed  pursuant  to  Subpart 
H  of  this  part  and  the  appellate  proceed¬ 
ing  is  completed  by  the  issuance  of  an 
order  granting  or  denying  the  appeal, 
except  that  an  order  dismissing  an  appli¬ 
cation  for  a  construction  order  that  was 
filed  after  June  1,  1975  shall  be  a  final 
order  of  which  there  may  be  judicial 
review. 

Subpart  D — [Reserved] 

Subpart  E — Exception 
§  303.70  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  applying  for  an  exception 
from  a  regulation,  ruling  or  generally  ap¬ 
plicable  requirement  based  on  an  asser¬ 
tion  of  serious  hardship,  inequity  or  un¬ 
fair  distribution  of  burdens  and  for  the 
consideration  of  such  application  by  the 
FEA. 

(b)  A  request  for  an  interpretation  or 
other  specific  action  which  includes,  or 
could  be  construed  to  Include,  an  appli¬ 
cation  for  an  exception  may  be  treated 
solely  as  a  request  for  an  interpretation 
or  other  action,  and  processed  as  such  by 
FEA. 

(c)  The  filing  of  an  application  for  an 
exception  shall  not  constitute  grounds  for 
non-compliance  with  the  requirements 
of  the  regulation,  ruling  or  generally 
applicable  requirement  from  which  an 
exception  is  sought,  unless  a  stay  has 
been  issued  in  accordance  with  Subpart  I 
of  this  part. 

§  303.71  What  to  file. 

(a)  A  person  filing  under  this  subpart 
shall  file  an  “Application  for  Exception 
(ESECA)”  which  should  be  clearly  la¬ 
beled  as  such  on  the  application  and  on 
the  outside  of  the  envelope  in  which  the 
application  is  transmltt^,  and  shall  be 
in  writing  and  signed  by  the  person  filing 
the  application.  The  applicant  shall  com¬ 
ply  with  the  general  filing  requirements 
stated  in  §  303.9  in  addition  to  the  re¬ 
quirements  stated  in  this  subi}art. 

(b)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or  other 
documents  submitted  under  this  subpart, 
the  procediu^s  set  out  in  §  303.9(f)  shall 
apply. 

§  303.72  Where  to  file. 

All  applications  for  exception  shall  be 
filed  with  the  Office  of  Exceptions  and 
Appeals  at  the  address  provided  in 
§  303.12. 


§  303.73  NoUce. 

(a)  The  applicant  shall  send  by  United 
States  mail  a  copy  of  the  application  and 
any  subsequent  amendments  or  other 
documents  relating  to  the  application,  or 
a  copy  from  which  confidential  informa¬ 
tion  has  been  deleted  in  accordance  with 
§  303.9(f) ,  to  each  person  who  is  reason¬ 
ably  ascertainable  by  the  applicant  as  a 
person  who  will  be  aggrieved  by  the  FEA 
action  sought.  The  copy  of  the  applica¬ 
tion  shall  be  accompanied  by  a  statement 
that  the  person  may  submit  comments 
regarding  the  application  to  the  FEA 
Office  of  Exceptions  and  Appeals  within 
10  days  of  service  of  such  application. 
The  application  filed  with  the  FEA  shall 
include  certification  to  the  FEA  that  the 
applicant  has  complied  with  the  require¬ 
ments  of  this  subsection  and  shall  in¬ 
clude  the  names  and  addresses  of  each 
person  to  whom  a  copy  of  the  applica¬ 
tion  was  sent. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  an  ap¬ 
plicant  determines  that  compliance  with 
paragraph  (a)  of  this  section  would  be 
impracticable,  the  applicant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  Jt  is  reasonable 
and  practicable  to  notify;  and 

(2)  Include  with  the  application  a 
description  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was  not 
sent. 

The  FEA  may  require  the  applicant  to 
provide  additional  or  alternative  notice, 
or  may  determine  that  the  notice  re¬ 
quired  by  paragraph  (a)  of  this  section 
is  not  impracticable,  or  may  determine 
that  notice  should  be  published  in  the 
Federal  Register. 

(c)  The  FEA  shall  serve  notice  on  any 
other  person  readily  identifiable  by  the 
FEA  as  one  who  will  be  aggrieved  by  the 
FEA  action  sought  and  may  serve  notice 
on  any  other  person  that  written  com¬ 
ments  regarding  the  application  will  be 
accepted  if  filed  within  10  days  of  service 
of  such  notice. 

(d)  Any  person  submitting  written 
comments  to  the  FEA  with  respect  to  an 
application  filed  under  this  subpart  shall 
send  a  copy  of  the  comments,  or  a  copy 
from  which  confidential  information  has 
been  deleted  in  accordance  with  §  303.9 
(f).  to  the  applicant.  The  person  shall 
certify  to  the  FEA  that  he  has  complied 
with  the  requirwnents  of  this  paragraph. 
The  FEA  may  notify  other  persons  par¬ 
ticipating  in  the  proceeding  of  such  com¬ 
ments  and  provide  an  opportunity  for 
such  persons  to  respond. 

(e)  At  regular  intervals,  the  FEA  shall 
publish  a  list  of  all  persons  who  have  ap¬ 
plied  for  an  exception  under  this  subpart, 
with  a  brief  description  of  the  factual 
situation  and  the  relief  requested. 

§  303.74  Contents. 

(a)  The  application  shall  contain  a 
full  and  complete  statement  of  all  rele¬ 
vant  facts  pertaining  to  the  circum¬ 
stances,  act  or  transaction  that  is  the 
subject  of  the  application  and  to  the  FEA 
action  sought.  Such  facts  shall  include 
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the  names  and  addresses  of  all  affected 
persmis  (if  reasonably  ascertainable) ;  a 
complete  statement  of  the  business  or 
other  reasons  that  justify  the  act  or 
transaction;  a  description  of  the  acts  or 
transactions  that  would  be  affected  by 
the  requested  action;  and  a  full  discus¬ 
sion  of  the  pertinent  provisions  and 
relevant  facts  contained  in  the  docu¬ 
ments  submitted  with  the  application. 
Copies  of  all  relevant  contracts,  agree¬ 
ments,  leases,  instruments,  and  other 
documents  shall  be  submitted  with  the 
application. 

(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  or  hearing  regard¬ 
ing  the  application.  Any  request  not 
made  at  the  time  the  application  is  filed 
shall  be  made  as  soon  thereafter  as  possi¬ 
ble,  to  insure  that  the  conference  or 
hearing  is  held  when  it  will  be  most  bene¬ 
ficial.  The  request  and  the  PEA’s  deter¬ 
mination  regarding  it  shall  be  made  in 
accordance  with  Subpart  N  of  this  part, 
which  determination  is  within  FTlA’s 
discretion. 

(c)  The  application  shall  include  a 
discussion  of  all  relevant  authorities,  in¬ 
cluding,  but  not  limited  to,  PEA  and 
EPA  rulings,  regulations,  interpretations 
and  decisions  on  appeals  and  exceptions 
relied  upon  to  support  the  particular  ac¬ 
tion  sought  therein. 

(d)  The  application  shall  specify  the 
exact  nature  and  extent  of  the  relief  re¬ 
quested. 

§  303.75  FEA  evaluation. 

(a)  Processing.  (1)  The  PEA  may  ini¬ 
tiate  an  investigation  of  any  statement 
in  an  application  or  any  other  document 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained  by 
such  investigation.  The  PEA  may  solicit 
or  accept  submissions  from  third  persons 
relevant  to  any  application  or  other  doc¬ 
ument:  Provided,  That  the  applicant  Is 
afforded  an  opportunity  to  respond  to  all 
relevant  third  person  submissions.  In 
evaluating  an  application  or  other  docu¬ 
ments,  the  PEA  may  conduct  its  own  in¬ 
vestigation  and  consider  any  other 
source  of  information.  TTie  PEA  on  its 
initiative  may  convene  a  hearing  or 
conference,  if,  in  its  discretion,  it  con¬ 
siders  that  such  hearing  or  conference 
will  advance  its  evaluation  of  the  appli¬ 
cation. 

(2)  If  the  PEA  determines  that  there 
is  insufficient  information  upon  which  to 
base  a  decision  and  if  upon  request  nec¬ 
essary  additional  information  is  not 
submitted  by  the  applicant,  the  PEA  may 
dismiss  the  application  without  prej¬ 
udice.  If  the  failure  to  supply  additional 
information  is  repeated  or  willful,  the 
PEA  may  dismiss  the  application  with 
prejudice.  If  the  applicant  fails  to  pro¬ 
vide  the  notice  required  by  §  303.73,  the 
PEA  may  dismiss  the  application  without 
prejudice. 

(b)  Criteria.  (1)  The  FEA  shall  only 
consider  an  application  for  an  excep¬ 
tion  when  it  determines  that  a  more 
appropriate  proceeding  is  not  provided 
by  this  part. 

(2)  An  application  for  an  exception 
may  be  granted  to  alleviate  or  prevent 


special  hardship,  inequity  or  unfair  dis¬ 
tribution  of  burdens. 

(3)  An  application  for  an  exception 
shall  be  decided  in  a  manner  that  is,  to 
the  extent  possible,  consistent  with  the 
disposition  of  previous  applications  for 
exception. 

§  303.76  Decision  and  order. 

(a)  Upon  consideration  of  the  appli¬ 
cation  and  other  relevant  information 
received  or  obtained  during  the  proceed¬ 
ing,  the  FEA  shall  issue  an  order  either 
granting  or  denying  the  application. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  pertinent 
facts  and  the  legal  basis  upon  which  the 
order  is  issued.  The  order  shall  provide 
that  any  person  aggrieved  thereby  may 
file  an  appeal  with  the  FEA  Office  of 
Exceptions  and  Appeals  in  accordance 
with  Subpart  H  of  this  part. 

(c)  The  FEA  shall  serve  a  copy  of  the 
order  upon  the  applicant,  any  other  per¬ 
son  who  participated  in  the  proceeding 
and  upon  any  other  person  readily 
identifiable  by  the  FEA  as  one  who  is 
aggrieved  by  such  order.  A  copy  of  each 
order,  with  such  modification  as  is  neces¬ 
sary'  to  insure  the  confidentiality  of 
information  protected  from  disclosure 
under  18  U.S.C.  1905  and  5  U.S.C.  552, 
will  be  on  file  in  the  public  docket  room 
described  in  §  303.13.  If  such  copy  con¬ 
tains  information  that  has  been  claimed 
by  an  applicant  or  other  person  to  be 
confidential,  notice  of  the  FEA’s  inten¬ 
tion  to  place  a  copy  in  the  docket  room 
and  an  opportunity  to  respond  shall  be 
given  to  such  person  no  less  than  five 
days  prior  to  its  placement  in  such 
room.  The  Office  of  Exceptions  and  Ap¬ 
peals  shall  publish  periodically  a  digest 
of  all  orders  issued. 

§  303.77  Timeliness. 

(a)  When  the  FEA  has  received  all 
substantive  information  deemed  neces¬ 
sary  to  process  an  application  filed  under 
this  subpart,  the  FEA  shall  serve  notice 
of  that  fact  upon  the  applicant  and  all 
other  persons  who  received  notice  of  the 
proceeding  pursuant  to  the  provisions  of 
§  303.73;  and  if  the  FEA  fails  to  take 
action  on  the  application  within  90  days 
of  serving  such  notice,  the  applicant  may 
treat  the  application  as  having  been 
denied  in  all  respects  and  may  appeal 
therefrom  as  provided  in  this  subpart. 

(b)  Notwithstanding  the  provisions 
of  paragraph  (a)  of  this  section,  if  the 
FEA  fails  to  take  action  on  the  applica¬ 
tion  within  150  days  from  the  filing  of 
the  application,  the  applicant  may  treat 
it  as  having  been  denied  in  all  respects 
and  may  appeal  therefrom  as  provided 
in  this  subpart. 

§  303.78  .Appeal. 

Any  person  aggrieved  by  an  order  is¬ 
sued  by  the  FEA  under  this  subpart  may 
file  an  appeal  with  the  FEA  Office  of  Ex¬ 
ceptions  and  Appeals  in  accordance 
with  Subpart  H  of  this  part.  The  appeal 
must  be  filed  within  30  days  of  service 
of  the  order  from  which  the  appeal  is 
taken  or  within  30  days  of  the  date  on 
which  the  applicant  can  treat  the  ap¬ 
plication  as  being  denied  in  all  respects. 


There  has  not  been  an  exhaustion  of  ad¬ 
ministrative  remedies  until  an  appeal 
has  been  filed  pursuant  to  Subpart  H  of 
this  part  and  the  appellate  proceeding  is 
completed  by  the  issuance  of  an  order 
granting  or  denying  the  appeal. 

Subpart  F — Exemption 
§  303.80  Purpose  and  scope. 

This  subpart  establishes  the  proce¬ 
dures  for  filing  an  application  for  ex¬ 
emption  and  the  consideration  of  such 
by  the  FEA.  The  applicant  must  be  seek¬ 
ing  an  exemption  from  no  less  than  an 
entire  part,  or  subpart  thereof,  of  Parts 
303,  305  or  307  of  this  chapter. 

§  303.81  Procedures. 

(a)  An  exemption  may  be  effected 
only  by  amendment  to  the  regulations. 
Although  an  application  for  an  exemp¬ 
tion  is  a  request  for  a  rulemaking,  the 
application  is  not  subject  to  the  proce¬ 
dures  of  Subpart  M  of  this  part.  If  a 
rulemaking  proceeding  is  convened, 
however,  it  shall  be  held  in  accordance 
with  Subpart  M  of  this  part. 

(b)  An  application  for  an  exemption 
shall  be  submitted  separate  and  apart 
from  any  other  application,  appeal,  peti¬ 
tion  or  other  request  submitted  in  ac¬ 
cordance  with  this  part.  If  an  application 
for  exemption  is  included  with  any  other 
application,  appeal,  petition,  or  other  re¬ 
quest,  the  application  for  exemption  will 
not  be  processed,  nor  will  it  be  severed 
for  separate  consideration. 

§  303.82  What  to  file. 

A  person  filing  under  this  subpart  shall 
file  an  "Application  for  Exemption 
(ESECA)”  which  should  be  clearly  la¬ 
beled  as  such  both  on  the  application 
and  on  the  outside  of  the  envelope  in 
which  the  application  is  transmitted,  and 
shall  be  in  writing  and  signed  by  the 
person  filing  the  application.  The  appli¬ 
cant  shall  comply  with  the  general  filing 
requirements  stated  in  §  303.9  in  addition 
to  the  requirements  stated  in  this 
subpart. 

§  303.83  ^liere  to  file. 

An  application  for  exemption  shall  be 
filed  with  the  Office  of  Exceptions  and 
Appeals  at  the  address  provided  in 
§  303.12. 

§  303.84  Contents. 

The  application  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  circumstances, 
acts  or  transactions  that  are  the  sub¬ 
ject  of  the  application  and  to  the  FEA 
action  sought.  The  application  shall 
identify  the  part  or  parts,  or  subparts 
thereof,  of  this  chapter  from  which  the 
exemption  is  sought;  describe  the  biisi- 
ness  or  other  reason  that  would  justify 
such  exemption;  identify  the  persems  or 
classes  of  persons  and  acts  or  transac¬ 
tions  that  would  be  aggrieved  or  af¬ 
fected  by  such  exemption  and  describe 
the  adverse  impact;  describe  the  benefit 
to  the  person  making  the  application,  or 
others,  that  would  result  if  the  exemp¬ 
tion  were  effected;  and  explain  the  rea¬ 
sons  why  the  action  sought  by  the  appli¬ 
cation  cannot  be  accomplished  by  any 
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other  proceeding  provided  in  this  part. 
Upon  request,  the  applicant  shall  sub¬ 
mit  copies  of  relevant  contracts,  agree¬ 
ments,  leases,  instriiments,  and  other 
documents  that  are  representative  of 
those  that  would  be  affected  by  the 
granting  of  the  requested  exemption. 

§  303.85  FEA  evaluation. 

(a)  Processing.  All  {q)plications  for  ex¬ 
emption  shall  be  evaluated  by  FEA  to 
determine  if  the  institution  of  a  rulemak¬ 
ing  proceeding  is  warranted  and  if  the 
FEA  action  sought  by  the  applicant  could 
more  appropriately  be  considered  in  any 
other  proceeding  provided  by  this  part. 
The  FEA  may  initiate  an  investigation 
of  any  statement  in  an  application  or  any 
other  document  submitted  to  it  and  may 
utilize  in  its  evaluation  any  relevant  facts 
obtained  by  such  investigation.  Hie  FEA 
may  solicit  or  accept  submissions  from 
third  persons  relevant  to  any  applica¬ 
tion  for  exemption  or  other  document 
provided  that  the  person  making  the  re¬ 
quest  is  afforded  an  opportunity  to  re¬ 
spond  to  all  relevant  third  person  sub¬ 
missions  other  than  written  comments 
or  oral  presentations  in  response  to  a 
rulemaking.  In  evaluating  an  application 
or  other  document,  the  FEIA  may  conduct 
its  own  investigation  and  consider  any 
other  source  of  information. 

(b)  Criteria.  (1)  Rulemaking  proceed¬ 
ings  for  the  purpose  of  considering  an 
application  for  exemption  will  be  insti¬ 
tuted  only  if  the  FEA  in  its  discretion 
determines  that  such  a  proceeding  would 
be  appropriate.  Among  the  factors  that 
the  FEA  will  evaluate  in  making  a  de¬ 
termination  with  respect  to  a  rulemaking 
are — 

(i)  The  order  shall  include  a  written 
statement  setting  forth  the  pertinent 
facts  and  legal  basis  upon  which  the  or¬ 
der  is  issued.  The  order  denjdng  the  ap¬ 
plication  shall  state  that  any  person  ag¬ 
grieved  thereby  may  file  an  appeal  wdth 
the  Office  of  Exceptions  and  Appeals  in 
accordance  with  Subpart  H  of  this  part. 

§  303.87  Timeliness. 

(a)  If  the  FEA  fails  to  take  action  on 
any  application  filed  imder  this  subpart 
within  90  days  of  filing,  the  applicant 
may  treat  the  application  as  having  been 
denied  in  all  respects  and  may  appeal 
therefrom  as  provided  in  this  subpart. 

§  303.88  Appeal. 

(a)  Any  person  aggrieved  by  an  order 
issued  by  the  FEA  imder  this  subpart 
that  denies  an  application  for  exemption 
may  file  an  appeal  with  the  Office  of  Ex¬ 
ceptions  and  Appeals  in  accordance  with 
Subpart  H  of  this  part.  The  appeal  must 
be  filed  within  30  days  of  service  of  the 
order  from  which  the  appeal  is  taken  or 
within  30  days  of  the  date  on  which 
the  applicant  can  treat  the  application 
as  bei]^  denied  in  all  respects.  There 
has  not  been  an  exhaustion  of  adminis¬ 
trative  remedies  until  an  appeal  has  been 
filed  pursuant  to  Subpart  H  of  this  part 
and  the  appellate  proceeding  is  com¬ 
pleted  by  the  issuance  of  an  order  grant¬ 
ing  or  denying  the  appeal. 


(1)  The  Impact  that  granting  the  ex¬ 
emption  would  have  on  the  regulatory 
scheme  and  objectives ; 

(2)  The  number  of  persons  who  would 
be  exempted;  and 

(3)  The  economic  justification  for 
such  exemption. 

(b)  The  FEA  may  summarily  deny  an 
application  for  exemption  if — 

(1)  The  exemption  sought  is  not  from 
each  or  ^  of  this  Part  303,  Part  305  or 
307,  or  a  subpart  thereof,  of  this  chapter; 

(2)  The  granting  of  an  exemption  to 
the  person  making  the  application  would 
not  have  sufficient  national  impact,  eco¬ 
nomic  or  otherwrlse,  to  warrant  rulemak¬ 
ing  proceedings  for  the  purpose  of  con¬ 
sidering  an  amendment  to  the  regula¬ 
tion; 

(3)  It  is  determined  that  the  statutory 
criteria  cannot  be  met;  or 

(4)  It  is  determined  that  another  pro¬ 
ceeding  provided  by  this  part  is  more 
appropriate. 

§  303.86  Decision  and  order. 

(a)  Upon  consideration  of  the  appli¬ 
cation  and  other  relevant  information 
received  or  obtained  during  the  proceed¬ 
ing,  the  FEA  shall  issue  an  appropriate 
order.  If  the  application  is  not  denied,  the 
order  shall  provide  for  publication  of  a 
notice  of  proposed  rulemaking  regarding 
the  application  in  the  Federal  Register. 

Subpart  G — Interpretation 
§  303.90  Purpose  and  scope. 

( a )  This  subpart  establishes  the  proce¬ 
dures  for  the  filing  of  a  formal  request 
for  an  interpretation  and  for  the  con¬ 
sideration  of  such  request  by  the  FEA. 
Interpretations  shall  be  in  writing  and 
shall  only  be  issued  by  the  FEA  General 
Counsel.  Responses,  which  may  include 
verbal  or  written  responses,  to  general 
inquiries  or  to  other  than  formal  written 
requests  for  interpretation  filed  with  the 
General  Counsel  are  not  interpretations 
and  merely  provide  general  information. 

(b)  A  request  for  Interpretation  that 
includes,  or  could  be  constraed  to  include, 
an  application  for  an  exception  or  an 
exemption  may  be  treated  solely  as  a 
request  for  interpretation  and  processed 
as  such. 

§  383.91  What  to  file. 

(a)  A  person  filing  under  this  subpart 
shall  file  a  “Request  for  Interpretation 
(ESECA)”  which  should  be  clearly  la¬ 
beled  as  such  both  on  the  request  and  on 
the  outside  of  the  envelope  in  which  the 
request  is  transmitted,  and  shall  be  in 
writing  and  slgped  by  the  person  filing 
the  request.  The  person  filing  the  request 
shall  comply  with  the  general  filing  re¬ 
quirements  stated  in  S  303.9  in  addition 
to  the  requirements  stated  in  this  sub¬ 
part. 

(b)  If  the  person  filing  the  request 
wishes  to  claim  confidential  treatment 
for  any  information  contained  in  the  re¬ 
quest  or  other  documents  submitted  un¬ 
der  this  subpart,  the  procedures  set  out 
in  8  303.9(f)  shall  apply. 


§303.92  Where  to  file. 

A  request  for  interpretation  shall  be 
filed  with  the  General  Counsel  at  the 
address  provided  in  8  303.12. 

§  303.93  Contmts. 

(a)  The  request  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  circumstances, 
acts  or  transactions  that  are  the  subject 
of  the  request  and  to  the  FEA  action 
sought.  Such  facts  shall  include  the 
names  and  addresses  of  all  affected  per¬ 
sons  (if  reasonably  ascertainable)  and  a 
full  discussion  of  the  pertinent  provisions 
and  relevant  facts  contained  in  the  doc¬ 
uments  submitted  with  the  request. 
Copies  of  all  relevant  contracts,  agree¬ 
ments,  leases,  instruments,  and  other 
documents  shall  be  submitted  with  the 
request. 

(b)  The  request  for  interpretation 
shall  include  a  discussion  of  all  relevant 
authorities,  including,  but  not  limited 
to,  FEA  and  EPA  rulings,  regulations, 
interpretations  and  decisions  on  appeals 
and  exceptions  relied  upon  to  support 
the  particular  Interpretation  sought 
therein. 

§  303.94  FEA  evaluation. 

(&), Processing.  (1)  The  FEA  may  ini¬ 
tiate  an  investigation  of  any  statement  in 
a  request  or  any  other  document  sub¬ 
mitted  to  it  and  may  utilize  in  its  evalu¬ 
ation  any  relevant  facts  obtained  by  such 
investigation.  The  FEA  may  solicit  or 
accept  submissions  from  third  persons 
relevant  to  any  request  for  interpreta¬ 
tion  or  other  document:  Provided.  That 
the  person  making  the  request  is  afforded 
an  opportunity  to  respond  to  all  relevant 
third  person  submissions.  In  evaluating 
a  request  for  interpretation  or  other 
document,  the  FEA  may  conduct  its  own 
investigation  and  consider  any  other 
source  of  information.  The  FEA  on  its 
own  initiative  may  convene  a  conference, 
if,  in  its  discretion,  it  considers  that  such 
conference  will  advance  its  evaluation 
of  the  request. 

(2)  The  FEA  shall  issue  its  interpre¬ 
tation  on  the  basis  of  the  information 
provided  in  the  request,  unless  that  in¬ 
formation  is  supplemented  by  other 
information  brought  to  the  attention  of 
the  General  Counsel  during  the  proceed¬ 
ing.  The  interpretation  shall,  therefore, 
depend  for  its  authority  on  the  acciuracy 
of  the  factual  statement  and  may  be 
relied  upon  only  to  the  extent  that  the 
facts  of  the  actual  situation  correspond 
to  those  upon  which  the  interpretation 
was  based. 

(3)  If  the  FEA  determines  that  there 
is  insufficient  information  upon  whlcdi  to 
base  a  decision  and  if  upon  request  nec¬ 
essary  additional  information  is  not 
submitted  by  the  person  requesting  the 
interpretation,  the  FEA  may  refuse  to 
issue  an  interpretation. 

(b)  Criteria.  (1)  The  FEA  shall  base 
an  interpretation  on  the  FEAA  and 
ESECA  and  the  regulations  and  piffi- 
lished  rulings  of  the  FEA  as  applied  to 
the  specific  factual  situation. 
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(2)  The  FEA  shall  take  into  consider¬ 
ation  previously  issued  interpretations 
dealing  with  the  same  or  a  related  issue. 

§  303.95  Decision  and  effect. 

(a)  Upon  consideration  of  the  request 
for  interpretation  and  other  relevant  in¬ 
formation  received  or  obtained  during 
the  proceeding,  the  General  Counsel 
may  issue  a  written  interpretation. 

(b)  The  interpretation  shall  contain 
a  written  statement  of  the  information 
upon  which  it  is  based  and  a  legal  analy¬ 
sis  of  and  conclusions  regarding  the  ap¬ 
plication  of  rulings,  regulations  and 
other  precedent  to  the  situation  pre¬ 
sented  in  the  request. 

(c)  Only  those  persons  to  whom  an 
Interpretation  is  specifically  addressed 
and  other  persons  upon  whom  the  PEA 
serves  the  interpretation  and  who  are 
directly  involved  in  the  same  transaction 
or  act  may  rely  upon  it.  No  i>erson  en¬ 
titled  to  rely  upon  an  interpretation  shall 
be  subject  to  civil  or  criminal  penalties 
stated  in  Subpart  Q  of  this  part  for  any 
act  made  in  reliance  upon  the  interpre¬ 
tation.  notwithstanding  that  the  inter¬ 
pretation  shall  thereafter  be  declared  by 
judicial  or  other  comiJetent  authority  to 
be  invalid. 

(d)  PEA  at  any  time  may  rescind  or 
modify  an  interpretation  on  its  initiative. 
Rescission  or  modification  may  be  ef¬ 
fected  by  notifying  persons  entitled  to 
rely  on  the  interpretation  that  it  is 
rescinded  or  modified.  This  notification 
shall  include  a  statement  of  the  rea.sons 
for  the  rescission  or  modification  and,  in 
the  case  of  a  modification,  a  restatement 
of  the  interpretation  as  modified. 

ie)  An  interpretation  is  modified  by  a 
subsequent  amendment  to  the  regula¬ 
tions  or  ruling  to  the  extent  that  it  is 
inconsistent  with  the  amended  regula¬ 
tion  or  ruling. 

§  303.96  Appeal. 

Any  person  aggrieved  by  an  interpre¬ 
tation  issued  by  the  FEA  under  this  sub¬ 
part  may  file  an  appeal  with  the  FEA 
Office  of  Exceptions  and  Appeals  in  ac¬ 
cordance  with  Subpart  H  of  this  part. 
The  appeal  must  be  filed  within  30  days 
of  service  of  the  interpretation  from 
which  the  app>eal  is  tsiken.  There  has 
not  been  an  exhaustion  of  administrative 
remedies  until  an  appeal  has  been  filed 
pursuant  to  Subpart  H  and  the  appellate 
proceeding  is  completed  by  the  issuance 
of  an  order  granting  or  denying  the 
appeal. 

Subpart  H — Appeal 
§  30.3.100  Purpose  and  scope. 

fa)  This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  of  an  administra¬ 
tive  appeal  of  FEA  actions  taken  under 
Subparts  B,  C,  E,  F,  G,  J,  K  or  P  of  this 
part  and  the  consideration  of  such  ap¬ 
peal  by  the  FEA. 

(b)  A  person  wrho  has  appeared  before 
the  FEA  in  connection  with  a  matter 
arising  under  Subparts  B,  C.  E.  F,  G,  J, 
K  or  P  of  this  part  has  not  exhausted  his 
administrative  remedies  until  an  appeal 
has  been  filed  under  this  subpart  and 


an  order  granting  or  denying  the  appeal 
has  been  issued. 

§  303.101  Who  may  file. 

Any  person  aggrieved  by  an  order  or 
interpretation  issued  by  the  PEA  under 
Subparts  B,  C,  E,  P,  G,  J,  K  or  P  of  this 
part  may  file  an  {q>peal. 

§  303.102  What  to  file. 

(a)  A  person  filing  under  this  subpart 
shall  file  an  “Appeal  of  Order  (ESECA)  ’’ 
or  an  “Appeal  of  Interpretation 
(ESECA)”  which  should  be  clearly 
labeled  as  such  both  on  the  appeal  and 
on  the  outside  of  the  envelope  in  which 
the  appeal  is  transmitted,  and  shall  be 
in  writing  and  signed  by  the  person  filing 
the  appeal.  The  appellant  shall  comply 
with  the  general  filing  requirements 
stated  in  $  303.9  (other  than  §  303.9(e), 
as  provided  in  §  303.106(c) )  in  addition 
to  the  requirements  stated  in  this  sub¬ 
part. 

(b)  If  the  appellant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  appeal  or  other 
documents  submitted  under  this  subpart, 
the  procedures  set  out  in  $  303.9(f)  shall 
apply. 

§  303.103  Where  to  file. 

The  appeal  of  an  order  or  interpreta¬ 
tion  shall  be  filed  with  the  OfBce  of  Ex¬ 
ceptions  and  Appeals  at  the  address  pro¬ 
vided  in  $  303.12. 

§.303.104  When  to  file. 

The  time  within  which  an  appeal  must 
be  filed  and,  in  the  case  of  a  prohibition 
order  and  construction  order,  the  time 
before  which  an  appeal  cannot  be  filed, 
is  stated  in  the  appeals  section  of  each 
subpart,  unless  a  subpart  describes  a  pro¬ 
ceeding  for  which  toere  is  not  an  ad¬ 
ministrative  app>eal. 

§  303.105  Notice. 

(a)  The  appellant  shall  send  by 
United  States  mail  a  copy  of  the  appeal 
and  any  subsequent  amendments  or 
other  documents  relating  to  the  api>eal, 
or  a  copy  from  which  confidential  infor¬ 
mation  has  been  deleted  in  accordance 
with  §  303.9(f) ,  to  each  person  who  is 
reasonably  ascertainable  by  the  appel¬ 
lant  as  a  person  who  wdll  be  aggrieved 
by  the  FEA  action  sought,  including  those 
who  participated  in  the  prior  proceeding, 
except  as  provided  in  paragraphs  (b)  and 

(c)  of  this  section.  The  copy  of  the  ap¬ 
peal  shall  be  accomp>anied  by  a  state¬ 
ment  that  the  person  may  submit  com¬ 
ments  regarding  the  app>eal  to  the  FEA 
OfiBce  of  Exceptions  and  Appeals  within 
10  days.  The  appeal  filed  with  the  FTIA 
shall  include  certification  to  the  FEA  that 
the  appellant  has  complied  with  the  re¬ 
quirements  of  this  paragraph  and  shall 
include  the  names  and  addresses  of  each 
person  to  whom  a  copy  of  the  appeal 
was  sent. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  an  ap¬ 
pellant  determines  that  compliance  with 
paragraph  (a)  of  this  section  would  be 
impracticable,  the  appellant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  re¬ 


gard  to  those  persons  whom  it  is  reason¬ 
able  and  possible  to  notify;  and 

(2)  Include  with  the  appeal  a  de¬ 
scription  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
not  sent. 

(c)  The  FEA  may  require  the  appel¬ 
lant  to  provide  additional  or  alternative 
notice,  or  may  determine  that  the  notice 
required  by  paragraph  (a)  of  this  sec¬ 
tion  is  not  impracticable,  or  may  deter¬ 
mine  that  notice  should  be  published  in 
the  Federal  Register.  With  respect  to 
the  appeal  of  a  construction  order,  a 
prohibition  order,  or  the  modification  or 
rescission  of  a  prohibition  order  or  con¬ 
struction  order  as  a  result  of  signifi¬ 
cantly  changed  circumstances  that 
occurred  during  the  interval  between  is¬ 
suance  of  a  prohibition  or  construction 
order  and  service  to  Notice  of  Effective¬ 
ness,  FEA  shall  provide  notice  of  the 
appeal  of  those  orders  by  publication  in 
the  Federal  Register.  Such  notice  shall 
state  that  aggrieved  persons  shall  have 
10  days  from  publication  of  the  notice 
to  file  written  comments  regarding  the 
appeal. 

(d)  The  FEA  shall  serve  notice  on  any 
other  person  reasonably  identifiable  by 
the  FEA  as  one  who  will  be  aggrieved 
by  the  FEA  action  sought  and  may  serve 
notice  on  any  other  person  that  written 
comments  regarding  the  appeal  will  be 
accepted  if  filed  within  10  days  of  serv¬ 
ice  of  that  notice,  except  as  stated  in 
paragraph  (c)  of  this  section  with  re¬ 
spect  to  prohibition  orders,  construction 
orders,  or  the  modification  or  rescission 
of  such  orders. 

(e)  Any  person  submitting  written 
comments  to  the  FEA  with  respect  to  an 
appeal  filed  under  this  subpart  shall 
send  a  copy  of  the  comments,  or  a  copy 
from  which  confidential  information  has 
been  deleted  in  accordance  with  §  303.9 

(f) ,  to  the  appellant.  The  person  shall 
certify  to  the  FEA  that  it  has  complied 
with  the  requirements  of  this  paragraph. 
The  FEA  may  notify  other  persons  par¬ 
ticipating  in  the  proceeding  of  such  com¬ 
ments  and  provide  an  opportunity  for 
such  persons  to  respond. 

§  303.106  Contents. 

(a)  (1)  The  appeal  shall  contain  a 
concise  statement  of  the  grounds  upon 
which  it  is  brought  and  a  description  of 
the  relief  sought.  It  shall  include  a  dis¬ 
cussion  of  all  relevant  authorities,  in¬ 
cluding,  but  not  limited  to,  FEA  rulings, 
regulations,  interpretations  and  deci¬ 
sions  on  appeals  and  exceptions  relied 
upon  to  support  the  appeal. 

(2)  An  appeal  of  a  prohibition  order, 
of  an  order  modifying  a  prohibition 
order  that  is  applicable  for  the  period 
ending  prior  to  or  on  June  30,  1975  to 
make  it  applicable  after  June  30, 1975,  or 
of  a  construction  order  may  not  contain 
an  assertion  of  significantly  changed 
circumstances,  as  that  term  is  defined  in 
this  subpart,  as  modified  in  §  303.136(b) 
(2).  An  assertion  of  significantly 
changed  circumstances  relating  to  such 
orders  should  be  made  pursuant  to  Sub¬ 
part  J  of  this  part. 

(3)  If  the  appeal  (other  than  the  ap¬ 
peal  of  a  prohibition  order,  of  the  modi- 
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fication  of  a  prohibition  order  applicable 
for  a  period  ending  prior  to  or  on  June 
30,  1975  to  make  it  applicable  after 
June  30,  1974,  or  of  a  construction  or¬ 
der)  includes  a  request  for  relief  based 
on  significantly  changed  circumstances, 
there  shall  be  a  complete  description  of 
the  events,  acts,  or  transactions  that 
comprise  the  significantly  changed  cir¬ 
cumstances,  and  the  appellant  shall 
state  why,  if  the  significantly  changed 
circumstances  is  new  or  newly  discov¬ 
ered  facts,  such  facts  were  not  or  could 
not  have  been  presented  diulng  the  prior 
proceeding.  For  purposes  of  this  sub¬ 
part,  the  term  “significantly  changed 
circumstances”  shall  mean — 

(i)  The  discovery  of  material  facts 
that  were  not  known  or  could  not  have 
been  known  at  the  time  of  the  prior 
proceeding; 

(ii)  The  discovery  of  a  law,  regulation, 
interpretation,  ruling,  order  or  decision 
on  an  appeal  or  exception  that  was  in 
effect  at  the  time  of  the  proceeding  upon 
which  the  order  or  interpretation  is 
based  and  which,  if  such  had  been  made 
known  to  FEA,  would  have  been  relevant 
to  the  proceeding  and  would  have  sub¬ 
stantially  altered  the  outcome ;  or 

(4)  A  substantial  change  in  the  facts 
or  circumstances  upon  which  an  out¬ 
standing  and  continuing  order  or  inter¬ 
pretation  affecting  the  appellant  was 
issued,  which  change  has  occurred  dur¬ 
ing  the  interval  between  Issuance  of  the 
order  or  interpretation  and  the  date  of 
the  appeal  and  was  caused  by  forces  or 
circumstances  beyond  the  control  of  the 
appellant. 

(b)  A  copy  of  the  order  or  interpreta¬ 
tion  that  is  the  subject  of  the  appeal 
shall  be  submitted  with  the  appeal. 

(c)  The  appellant  shall  state  whether 
to  the  best  of  his  knowledge  the  same 
or  a  related  issue,  act  or  transaction 
that  is  the  subject  of  the  appeal  has 
been  or  presently  is  being  considered  or 
investigated  by  any  FEA  or  EPA  office, 
other  Federal  agency,  department  or  in¬ 
strumentality;  or  by  a  state  or  municipal 
agency  or  court;  or  by  any  law  enforce¬ 
ment  agency,  including,  but  not  limited 
to,  a  consideration  or  investigation  in 
connection  with  an  FEA  proceeding  de¬ 
scribed  in  this  part,  other  than  the  pro¬ 
ceeding  from  which  the  appeal  is  taken, 
or  under  Subpart  A  of  40  CFR  Part  55 
(which  states  the  EPA  regulations  im¬ 
plementing  section  3  of  E8ECA).  In 
addition,  the  appellant  shall  state 
whether  contact  has  been  made  by  the 
appellant  or  a  person  acting  on  his  be¬ 
half  with  any  person  who  is  employed 
by  the  FEA  or  EPA  subsequent  to  serv¬ 
ice  of  the  order  or  interpretation  that 
is  being  appealed  with  regard  to  the 
issue,  act  or  transaction  that  is  the  sub¬ 
ject  of  the  appeal;  the  name  of  the  per¬ 
son  contacted;  whether  the  contact  was 
verbal  or  in  writing;  the  nature  and 
substance  of  the  contact;  and  the  date 
or  dates  of  the  contact.  An  appdlant 
shall  comply  with  this  paragraph  in  lieu 
of  S  303.9(e). 

(d)  The  appellant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  or  hearing  regard¬ 


ing  the  appeal.  Any  request  not  made  at 
the  time  the  appeal  is  filed  shall  be  made 
as  soon  thereafter  as  possible,  to  insure 
that  the  conference  or  hearing  is  held 
when  it  will  be  most  beneficial.  The  re¬ 
quest  and  the  FEA’s  determination  re¬ 
garding  it  shall  be  made  in  accordance 
with  Subpart  N  of  this  part,  which  deter¬ 
mination  is  within  FEA’s  dliKretion. 

§  303.107  FEA  evaluation. 

(a)  Processing.  (1)  The  FEA  may 
initiate  an  Investigation  of  any  state¬ 
ment  in  an  appeal  or  any  other  dociunent 
sulxnltted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained 
by  such  investigation.  Hie  FEA  may  soli¬ 
cit  or  accept  submissions  from  third  per¬ 
sons  relevant  to  any  appeal  or  other 
dociunent  provided  that  the  appellant  is 
afforded  an  opportunity  to  respond  to  all 
relevant  thii^  person  submissions.  In 
evaluating  an  appeal  or  other  document, 
the  FEIA  may  conduct  its  own  investiga¬ 
tion  and  consider  any  other  source  of  in¬ 
formation.  Hie  FEIA  on  its  initiative  may 
convene  a  conference  or  hearing  if,  in 
its  discretion,  it  considers  that  such  con¬ 
ference  or  hearing  will  advance  its  eval¬ 
uation  of  the  appeal. 

(2)  If  the  FEA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if,  upon  request, 
the  necessary  additional  information  is 
not  submitted,  the  FEIA  may  dismiss  the 
appeal  with  leave  to  amend  within  a  spe¬ 
cified  time.  If  the  failure  to  supply  addi¬ 
tional  information  is  repeated  or  willful, 
the  FEIA  may  dismiss  the  appeal  with 
prejudice.  If  the  appellant  fails  to  pro¬ 
vide  the  notice  required  by  $  303.105,  the 
FEA  may  dismiss  the  appeal  without 
prejudice. 

(3)  F’aiiure  to  satisfy  requirements: 

(i)  If  the  appellant  fails  to  satisfy  the 

requirements  of  paragraph  (b)(1)  of  this 
section,  the  FEA  may  issue  an  order  sum¬ 
marily  denying  the  appeal.  The  order 
shall  state  the  grroimds  for  the  denial  and 
a  copy  of  the  order  shall  be  served  upon 
the  appellant  and  any  other  person  who 
participated  in  the  appellate  proceeding. 

(il)  'Hie  order  denying  the  appeal  shall 
become  a  final  order  of  the  F’EA  within 
10  days  of  its  service  upon  the  appellant, 
unless  within  such  10-day  period  an 
amendment  to  the  appeal  that  corrects 
the  deficiencies  identified  in  the  order  is 
filed  with  the  Office  of  Exceptions  and 
Appeals. 

(ill)  Within  10  days  of  the  filing  of 
such  amendment,  as  provided  in  para¬ 
graph  (b)(1)  of  this  section,  the  FEIA 
shall  notify  the  appellant  whether  the 
amendment  corrects  the  specified  defi¬ 
ciencies.  If  the  amendment  does  not  cor¬ 
rect  the  deficiences,  that  notice  shall  be 
an  order  dismissing  the  {q;H)eal  as 
amended.  Such  order  shall  be  a  final 
order  of  the  FEA  of  which  appellant  may 
seek  Judicial  review. 

(b)  Criteria.  (1)  An  appeal  may  be 
summarily  denied  if — 

(i)  It  is  not  filed  in  a  timely  manner, 
unless  good  cause  is  shown;  or 

(il)  It  is  defective  on  its  face  for  fail¬ 
ure  to  state,  and  to  present  facts  and 
legal  argument  in  support  thereof,  that 
the  FEIA  action  was  erroneous  in  fact  or 


in  law.  or  that  it  was  arbitrary  or  capri¬ 
cious. 

(2)  Hie  FEA  'may  deny  any  appeal  if 
the  appellant  does  not  establish  that — 

(i)  ITie  i^ipeal  was  filed  by  a  person 
aggrieved  by  an  FEA  action; 

(ii)  Hie  FEA’s  action  was  erroneous  in 
fact  or  in  law;  or 

(ill)  Hie  FTIA’s  action  was  arbitrary 
or  capricious.  The  denial  of  an  appeal 
shall  be  a  final  order  of  FEIA  of  which  the 
appellant  may  seek  judicial  review. 

§  303.108  Decision  and  order. 

(a)  Upon  consideration  of  the  appeal 
and  other  relevant  information  received 
or  obtained  during  the  proceeding,  the 
FEA  shall  enter  an  appropriate  order, 
which  may  include  the  modification  of 
the  order  or  interpretation  that  is  the 
subject  of  the  iqipeal. 

(b)  ’Hie  order  shall  include  a  written 
statement  setting  forth  the  pertinent 
facts  and  the  legal  basis  of  the  order. 
The  order  shall  state  that  it  is  a  final 
order  of  the  FEA  of  which  the  appellant 
may  seek  judicial  review. 

(c)  Hie  FEA  shall  serve  a  copy  of  the 
order  upon  the  appellant,  any  other  per¬ 
son  who  participated  in  the  appellate 
proceeding  and  upon  any  other  person 
reasonably  identifiable  by  the  FEA  as 
one  who  is  aggrieved  by  such  order. 

(d)  A  copy  of  each  order,  with  such 
modification  as  is  necessary  to  insure  the 
confidentiality  of  Information  protected 
from  disclosure  under  18  U.S.C.  1905  and 
5  U.S.C.  552,  will  be  filed  in  the  public 
docket  room  described  in  §  303.13.  If  such 
copy  contains  information  that  has  been 
claimed  by  an  appellant  or  other  person 
to  be  confidential,  notice  of  the  FEA’s 
intention  to  place  a  copy  in  the  public 
docket  room  and  an  opportunity  to  re¬ 
spond  shall  be  given  to  such  person  no 
less  than  five  days  prior  to  its  placement 
in  such  room. 

§  303.109  Appeal  of  a  remedial  order. 

The  aiH>eal  of  a  remedial  order  shall 
other  persons  who  receives  notice  of  the 
stated  in  this  subpart,  except: 

(a)  Hie  appeal  must  be  filed  within 
10  days  of  the  service  of  the  remedial 
order;  and 

(b)  If  the  appeal  is  of  a  remedial  order 
that  was  issued  subsequent  to  a  notice  of 
probable  violation  that  relates  to  an 
order  or  interpretation  previously  issued 
by  the  FEA,  with  respect  to  which  there 
was  an  exhaustion  of  administrative 
remedies,  no  issues  will  be  considered  on 
the  current  appeal  that  were  raised  in 
that  prior  proceeding. 

(c)  If  an  issue  raised  on  an  appeal  of 
a  remedial  order  is  also  being  considered 
in  connection  with  any  other  FEA  pro¬ 
ceeding,  the  FEA  may  consolidate  such 
issues  and  consider  th^  in  the  appellate 
proceeding  for  the  remedial  order. 

§  303.110  Timeliness. 

(a)  When  the  FEA  has  received  all 
substantive  information  deemed  neces¬ 
sary  to  process  any  appeal  filed  under 
this  subpart,  the  FEA  shall  serve  notice 
of  that  fact  upon  the  appellant  and  all 
other  persons  who  receive  notice  of  the 
proceeding  pursuant  to  the  provisions  of 
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§  303.105,  except  those  persons  who  re¬ 
ceived  notice  by  publication  of  the  notice 
in  the  Federal  Register,  or  participated 
in  the  appellate  proceeding  by  the  filing 
of  comments:  and  if  the  fails  to 
take  action  on  the  appeal  within  90  days 
of  serving  such  notice,  the  appellant  may 
treat  the  appeal  as  having  been  denied 
in  all  respects  and  may  seek  judicial 
review  thereof. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  the  PEIA 
fails  to  take  action  on  the  appeal  within 
120  days  of  the  filing  of  the  appeal,  the 
appellant  may  treat  it  as  having  been 
denied  in  all  respects  and  may  seek 
judicial  review  thereof. 

(c)  If  a  powerplant  or  major  fuel 
burning  installation,  as  appropriate,  ap¬ 
plies  for  a  modification  or  rescission  of 
a  prohibition  order  or  a  construction  or¬ 
der  in  accordance  with  Subpart  J  of  this 
part,  any  appeal  of  the  prohibition  order 
or  construction  that  is  the  subject  of 
such  appUcation  shall  be  suspended  un¬ 
til  30  days  after  an  order  has  been  is¬ 
sued  in  accordance  with  Subpart  J  of 
this  part  or  until  30  days  from  the  date 
on  which  the  powerplant  or  major  fuel 
burning  installation  may  treat  that  ap¬ 
plication  for  modification  or  rescission 
as  being  denied  in  all  respects  pursuant 
to  Subpart  J  of  this  part.  The  120-day 
period  provided  in  paragraph  (b)  of  this 
section  shall  be  suspended  during  the 
period  the  appeal  is  stayed. 

Subpart  I — Stay 
§  303.120  Purpose  and  scope. 

This  subpart  establishes  the  proce¬ 
dures  for  the  application  for  and  grant¬ 
ing  of  a  stay  by  the  PEA.  An  application 
for  a  stay  will  only  be  considered — 

(a)  Incident  to  or  pending  an  appeal 
from  an  order  of  the  PEA; 

(b)  Incident  to  an  application  for  an 
exception  from  the  application  of  any 
PEA  regulations,  rulings,  or  generally 
applicable  requirements  when  the  stay 
sought  is  of  the  same  regulation,  ruling 
or  generally  applicable  requirement 
from  which  the  exception  is  sought; 

(c)  Incident  to  an  appUcation  fofr 
modification  or  rescission  of  an  issued 
and  effective  prohibition  order  or  con¬ 
struction  order  (other  than  the  modifica¬ 
tion  of  a  prohibition  order  that  is  appU- 
cable  for  a  period  ending  prior  to  or  be¬ 
fore  J\me  30,  1975  to  make  it  applicable 
after  June  30, 1975) ;  or 

(d)  Pending  judicial  review. 

All  PEA  orders,  regulations,  rulings,  and 
generally  applicable  requirements  shaU 
be  complied  with  unless  and  imtil  an  ap¬ 
plication  for  a  stay  is  granted. 

§  303.121  What  to  file. 

(a)  A  person  filing  under  this  subpart 
shall  file  an  “Application  for  Stay 
(ESECA)”  which  should  be  clearly  la¬ 
beled  as  such  both  on  the  application 
and  on  the  outside  of  the  envelope  in 
which  the  application  is  transmitted, 
and  shall  be  in  writing  and  signed  by 
the  person  filing  the  application.  The 
applicant  shaU  comply  with  the  general 
filing  requirements  stated  in  8  303.9  in 


addition  to  the  requirements  stated  in 
this  subpart. 

(b)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or 
other  dociunents  submitt^  under  this 
subpart,  the  procedures  set  out  in  8  303.9 
(f)  shall  apply. 

§303.122  Where  to  file. 

(a)  An  application  for  stay  of  an  FEA 
order  incident  to  an  appeal  from  such 
order  shall  be  filed  with  the  OfiBce  of 
Exceptions  and  Appeals  at  the  address 
provided  in  §  303.12. 

(b)  An  application  for  stay  of  the  ap¬ 
plication  of  any  or  all  PEA  regulations, 
rulings,  or  generally  applicable  require¬ 
ments  incident  to  an  application  for  an 
exception  therefrom  shall  be  filed  with 
the  Office  of  Exceptions  and  Appeals  at 
the  address  provided  in  8  303.12. 

(c)  An  application  for  stay  of  an  issued 
and  effective  prohibition  order  or  a  con¬ 
struction  order  shall  be  filed  with  the 
PEA  National  Office  at  the  address  pro¬ 
vided  in  S  303.12. 

(d)  An  application  for  stay  of  an  FEIA 
order  or  of  the  application  of  any  PEA 
regulations,  rulings  or  generally  applica¬ 
ble  requirements  pending  judicial  review 
shall  be  filed  with  the  office  that  issued 
the  order  of  which  judicial  review  is 
sought. 

§  303.123  Notice. 

(a)  When  administratively  feasible, 
the  PEA  shall  notify  each  person  reason¬ 
ably  identifiable  by  the  PEA  as  one  who 
would  be  aggrieved  by  the  PEA  action 
sought  that  the  applicant  has  filed  for  a 
stay  and  that  the  PEA  will  accept  writ¬ 
ten  comment  on  the  application. 

(b)  Any  p>ers<m  sulnnitting  written 
comments  to  the  PEA  with  respect  to  an 
application  filed  under  this  sulH>art  shall 
send  a  copy  of  the  comments,  or  a  copy 
from  which  confidential  information  has 
been  deleted  in  accordance  with  §  303.9 
(f),  to  the  applicant.  The  person  shall 
certify  to  the  PEA  that  it  has  cimiplied 
with  the  requirements  of  this  paragraph. 
The  PEA  may  notify  other  persons  par¬ 
ticipating  in  the  proceeding  of  such  com¬ 
ments  and  provide  an  opportunity  for 
such  persons  to  resF>ond. 

§  303.124  Contcnis 

(a)  The  application  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  act  or  transaction 
that  is  the  subject  of  the  application  and 
to  the  PEA  action  sought.  Such  facts  shall 
include,  but  not  be  limited  to,  all  infor¬ 
mation  that  relates  to  the  satisfaction 
of  the  criteria  in  8  303.125(b). 

(b)  The  application  shall  include  a  de¬ 
scription  of  the  proceeding  incident  to 
which  the  stay  is  being  sought.  This  de¬ 
scription  shall  contain  a  discussion  of  all 
PEA  and  PIPA  actions  relevant  to  the 
proceeding. 

(c)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regardiiig  the  ap¬ 
plication.  Any  request  not  made  at  the 
time  the  application  is  filed  shall  be  made 
as  soon  thereafter  as  possible,  to  insure 
that  the  conference  is  held  when  it  will  be 


most  beneficial.  The  request  and  the 
PEA’S  determinatipn  regarding  it  shall 
be  madejn  afcocdance  with  Subpart  N 
of  this  'part;  which  determination  is 
within  pea’s  discretion. 

§303.125  FEA  evaluation. 

(a)  Processing.  (1)  The  PEA  may  ini¬ 
tiate  an  investigation  of  any  statement 
in  an  application  or  any  other  document 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained 
by  such  investigation.  'The  PEA  may  so-  ' 
licit  or  accept  submissions  from  third 
persons  relevant  to  any  application  or 
other  document  provided  that  the  appli¬ 
cant  is  afforded  an  opportunity  to  re¬ 
spond  to  all  relevant  third  person  sub¬ 
missions.  In  evaluating  an  application  or 
other  documents,  the  PEA  may  conduct 
its  own  investigation  and  consider  any 
other  source  of  information.  'The  PEA  on 
its  initiative  may  convene  a  conference, 
if,  in  its  discretion,  it  considers  that  such 
conference  will  advance  its  evaluation  of 
the  application. 

(2)  If  the  PEA  determines  that  there 
is  insufficient  information  upon  which  to 
base  a  decision  and  if  upon  request  the 
necessary  additional  information  is  not 
submitted  by  the  applicant,  the  PEA  may 
dismiss  the  application  without  preju¬ 
dice.  If  the  failure  to  supply  additional 
information  is  repeated  or  willful,  the 
PEA  may  dismiss  the  application  with 
prejudice. 

(3)  ’The  PEA  shall  process  applica¬ 
tions  for  stay  as  expeditiously  as  possible. 
When  administratively  feasible,  the  PEA 
shall  grant  or  deny  ^e  application  for 
stay  within  10  business  days  after  receipt 
of  the  application. 

(4)  Notwithstanding  the  provision  for 
notice  to  third  persons  in  8  303.123(a), 
the  PEA  may  make  a  decision  on  an  ap¬ 
plication  for  stay  prior  to  the  receipt  of 
written  comments. 

(b)  Criteria.  ’The  grounds  for  grant¬ 
ing  a  stay  are  a  showing  that  there  is  a 
likelihood  of  success  on  the  merits  and 
one  or  more  of  the  following: 

(1)  A  showing  that  irreparable  injury 
will  result  in  the  event  that  the  stay  is 
denied; 

(2)  A  showing  that  denial  of  the  stay 
will  result  in  a  more  immediate  special 
hardship,  inequity  or  unfair  distribu¬ 
tion  of  burdens  to  the  applicant  than 
to  the  other  persons  affected  by  the 
proceeding; 

(3)  A  showing  that  it  would  be  desir¬ 
able  for  public  policy  or  other  reasons  to 
preserve  the  status  quo  ante  pending  a 
decision  on  the  merits  of  the  appeal,  ex¬ 
ception,  modification  or  rescission;  or 

(4)  A  showing  that  it  is  impossible  for 
the  applicant  to  fulfill  the  requirements 
of  the  original  order. 

§  303.126  Decision  and  order. 

(a)  Upon  consideration  of  the  appli¬ 
cation  and  other  relevant  information  re¬ 
ceived  or  obtained  during  the  proceed¬ 
ing,  the  PEA  shall  issue  an  order  grant¬ 
ing  or  denying  the  application. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  relevant 
facts  and  the  legal  basis  of  the  decision, 
and  the  terms  and  conditions  of  the  stay. 
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(c)  The  PEA  shall  serve  a  copy  of  the 
order  upon  the  applicant,  any  other  per¬ 
son  who  participated  in  the  proceeding 
and  upon  any  other  person  reasonably 
identifiable  by  PEA  as  one  who  is  ag¬ 
grieved  by  such  decision. 

<d)  The  grant  or  denial  of  a  stay  is 
not  an  order  of  the  PEA  subject  to  ad¬ 
ministrative  review. 

(e)  In  its  discretion  and  upon  a  deter¬ 
mination  that  such  is  in  accordance  with 
the  objectives  of  the  regulation^  and  the 
PEAA  or  ESECA,  the  PEA  may  order  a 
stay  on  its  own  initiative. 

Subpart  J — Modification  or  Rescission  of 
Prohibition  Orders  and  Construction  Orders 

§  303.130  PurpoMc  and  M'ope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  by  any  powerplant 
or  major  fuel  burning  installation  of  an 
application  for  modification  or  rescission 
of  a  prohibition  order  or  a  construction 
order. 

(b)  A  proceeding  for  modification  or 
rescission  of  a  prohibition  order  or  a  con¬ 
struction  order  may  be  commenced  by 
PEA  in  response  to  an  application  or 
upon  its  initiative.  A  proceeding  com¬ 
menced  on  PEA’S  initiative  may  be  begun 
by  PEA  at  any  time  after  PEA  has  issued 
a  prohibition  order  or  construction  order. 
Sections  303.134,  303.136,  303.137,  and 
303.139  shall  be  applicable  to  the  pro¬ 
ceeding  regardless  of  the  manner  in 
which  the  proceeding  was  initiated. 
Other  sections  of  this  subpart  apply  only 
to  a  proceeding  commenced  in  response 
to  an  application. 

§303.131  Whaltofile. 

(a)  A  powerplant  or  major  fuel  burn¬ 
ing  installation  filing  luider  this  subpart 
shall  file  an  “Application  for  Modification 
(or  Rescission)  of  Prohibition  Order  (or 
Construction  Order)’’  which  should  be 
clearly  labeled  as  such,  using  the  appli¬ 
cable  terms,  both  on  the  application  and 
on  the  outside  of  the  envelope  in  which 
the  application  is  transmitted,  and  shall 
be  in  writing  and  signed  by  the  person 
filing  the  application.  The  applicant  shall 
comply  with  the  general  filing  require¬ 
ments  stated  in  §  303.9  in  addition  to  the 
requirements  stated  in  this  subpart. 

(b)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or  other 
documents  submitted  under  this  subpart, 
the  procedures  stated  in  §  303.9(f)  shall 
apply. 

§303.132  Where  to  file. 

An  application  for  modification  or  re¬ 
scission  shall  be  filed  with  the  PEA  Na¬ 
tional  Office  at  the  address  provided  in 
§  303.12. 

§  303.133  When  to  hlie. 

(a)  Prohibition  orders.  (1)  An  appli¬ 
cation  for  modification  of  a  prohibition 
order  that  is  applicable  for  the  period 
ending  prior  to  or  on  June  30,  1975  to 
make  It  applicable  for  a  period  after 
June  30,  1975  shall  be  filed  by  May  15, 
1975. 

(2)  An  application  for  modification  or 
rescission  of  a  prohibition  order  based 
on  significantly  changed  circumstances. 


which  circumstances  occurred  during  the 
interval  between  Issuance  of  the  order 
and  service  of  a  Notice  of  Effectiveness, 
shall  be  filed  within  30  days  of  such  serv¬ 
ice  of  such  notice. 

(3)  An  application  for  modification  or 
rescission  of  a  prohibition  order  based 
on  significantly  changed  circumstances 
other  than  those  stated  in  subparagraph 
(2)  of  this  paragraph  may  be  filed  at  any 
time  after  the  Notice  of  Effectiveness  is 
served. 

(b)  Construction  orders.  (1)  An  ap¬ 
plication  for  modification  or  rescission 
of  a  construction  order  based  on  signifi¬ 
cantly  changed  circumstances,  which 
circumstances  occurred  during  the  in¬ 
terval  between  issuance  of  the  order  and 
service  of  a  Notice  of  Effectiveness,  shall 
be  filed  within  30  days  of  such  service  of 
such  notice. 

(2)  An  application  for  modification  or 
rescission  of  a  construction  order  based 
on  significantly  changed  circumstances 
other  than  those  stated  in  subparagraph 
( 1 )  of  this  paragraph  may  be  filed  at  any 
time  after  the  Notice  of  Effectiveness  is 
served. 

§  303.134  Notice. 

(a)  Prohibition  order  applicable  Jor  a 
period  ending  prior  to  or  on  June  30, 
1975.  (1)  Prior  to  issuance  of  an  order 
jjiodifying  or  rescinding  a  prohibition 
order  that  is  applicable  for  a  period  end¬ 
ing  prior  to  or  on  June  30,  1975  (other 
than  the  modification  described  in  sub- 
paragraph  (2)  of  this  paragraph),  either 
in  response  to  an  application  or  on  its 
initiative,  FEA  may  publish  notice  of  the 
intention  to  take  any  such  action  in  the 
Federal  Register  and  shall  serve  a  copy 
of  such  notice  on  the  powerplant  or 
major  fuel  burning  installation  that 
would  be  affected  by  the  proposed  order. 
Any  such  notice  shall  describe  the  pro¬ 
posed  action  and  provide  a  period  of  no 
less  than  10  days  from  the  date  of  its 
publication  in  which  interested  persons 
may  file  written  data,  views  and  argu¬ 
ments. 

(2)  Prior  to  issuance  of  an  order  modi¬ 
fying  a  prohibition  order  that  is  applica¬ 
ble  for  a  period  ending  prior  to  or  on 
June  30,  1975  to  make  it  applicable  after 
June  30,  1975,  either  in  response  to  an 
application  or  on  its  initiative,  FEA  shall 
publish  notice  of  the  intention  to  take 
such  action  in  the  Federal  Register  and 
shall  serve  a  copy  of  such  notice  on  the 
powerplant  or  major  fuel  burning  instal¬ 
lation  that  would  be  affected  by  the  pro¬ 
posed  order.  Such  notice  shall  describe 
the  proposed  action,  state  the  content  of 
the  prohibition  order  as  it  is  proposed  to 
be  modified  and  provide  a  period  of  no 
less  than  10  days  from  the  date  of  its 
publication  in  which  interested  persons 
may  file  written  data,  views  or  argu¬ 
ments,  and  shall  set  a  date,  time  and 
place  at  which  there  shall  be  an  oppor¬ 
tunity  for  interested  persons  to  make  oral 
presentation  of  data,  views  and  argu¬ 
ments  in  accordance  with  Subpart  N  of 
this  part. 

(b)  Prohibition  orders  applicable  after 
June  30.  1975.  Prior  to  issuance  of  an 
order  modifying  or  rescinding  a  prohibi¬ 
tion  order  that  is  applicable  after  June 


30.  1975,  either  in  response  to  an  appli¬ 
cation  or  on  its  initiative,  PTIA  may  pub¬ 
lish  notice  of  the  intention  to  take  such 
action  in  the  Federal  Register  and  shall 
serve  a  copy  of  any  such  notice  on  the 
FKJwerplant  or  major  fuel  burning  instal¬ 
lation  that  would  be  affected  by  the  pro¬ 
posed  order.  Any  such  notice  shall  de¬ 
scribe  the  proposed  action  and  provide  a 
period  of  no  less  than  10  days  from  date 
of  publication  in  which  interested  per¬ 
sons  may  file  written  data,  views  or 
arguments. 

(c)  Construction  orders.  Prior  to  is¬ 
suance  of  an  order  modifying  or  rescind¬ 
ing  a  construction  order,  either  in 
response  to  an  application  or  on  its  in¬ 
itiative,  FEA  may  publish  notice  of  the 
intention  to  take  such  action  in  the  Fed¬ 
eral  Register  and  shall  serve  a  copy  of 
any  such  notice  on  the  powerplant  that 
would  be  affected  by  the  proposed  order. 
Any  such  notice  shall  describe  the  pro¬ 
posed  action  and  provide  a  period  of  no 
less  than  10  days  from  date  of  publica¬ 
tion  in  which  interested  persons  may  file 
written  data,  views  or  arguments. 

(d)  If  FEA  on  its  initiative  com¬ 
mences  a  proceeding  for  the  modification 
or  rescission  of  a  prohibition  order  and 
does  not  publish  in  the  Federal  Register 
a  notice  of  intention  to  take  such  action, 
it  shall  give  notice,  either  by  service  of  a 
written  notice  or  by  verbal  commimica- 
tion,  which  communication  shall  be 
promptly  confirmed  in  writing,  to  each 
person  who  was  served  the  order  that 
FEA  proposes  to  modify  or  rescind.  A  rea¬ 
sonable  period  of  time  shall  be  given  for 
each  person  notified  to  file  a  written  re¬ 
sponse  or  give  a  verbal  communication, 
which  communication  shall  be  promptly 
confirmed  in  writing. 

§  303.135  Contents. 

(a)(1)  An  application  (other  than  an 
application  for  modification  of  a  pro¬ 
hibition  order  that  is  applicable  for  the 
period  ending  prior  to  June  30,  1975  to 
make  it  applicable  after  June  30,  1975) 
shall  contain  a  full  and  complete  state¬ 
ment  of  all  relevant  facts  pertaining  to 
the  circumstances,  acts  or  transactions 
that  are  the  subject  of  the  application 
and  to  the  FEA  action  sought.  Such  facts 
shall  include  the  names  and  addresses  of 
all  affected  persons  (if  reasonably  as¬ 
certainable)  ;  a  description  of  the  acts  or 
transactions  that  would  be  affected  by 
the  requested  action;  and  a  full  descrip¬ 
tion  of  the  pertinent  provisions  and  rel¬ 
evant  facts  contained  in  any  relevant 
documents.  Copies  of  all  contracts,  agree¬ 
ments,  leases,  instruments,  and  other 
documents  relevant  to  the  application 
shall  be  submitted  to  the  FEA  upon  its 
request.  A  copy  of  the  prohibition  order 
or  construction  order  of  which  modifica¬ 
tion  or  rescission  is  sought  shall  be  in¬ 
cluded  with  the  application. 

(2)  The  application  referred  to  in  sub- 
paragraph  (1)  of  this  paragraph  shall 
fully  describe  the  events,  acts,  or  trans¬ 
actions  that  comprise  the  significantly 
changed  circumstances  as  defined  in 
§  303.136(b)  (2) ,  upon  which  the  applica¬ 
tion  for  modification  or  rescission  of  a 
prohibition  order  or  construction  order  is 
based.  The  application  shall  state  why.  if 
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the  significantly  changed  circumstance  is 
new  or  newly  discovered  facts,  such  facts 
were  ^t  or  could  not  have  been  pre¬ 
sented*  during  the  prior  proceeding. 

(b)  An  application  for  modification  of 
a  prohibition  order  that  is  applicsdde 
for  the  period  ending  prior  to  or  on  June 
30. 1975  to  make  it  applicable  after  June 
30.  1975  diall  contain  the  information 
recoiired  to  be  sulnnitted  by  §  303.35(a). 

(c)  Tlie  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regarding  an  ap¬ 
plication  (other  than  an  aivlication  for 
modification  of  an  order  that  is  appli¬ 
cable  for  a  period  ending  prior  to  or  on 
June  30,  1975  to  make  it  applicable  after 
June  30,  1975) .  Any  request  not  made  at 
the  time  the  application  is  filed  shall  be 
made  as  soon  thereafter  as  possible,  to 
insure  that  the  conference  is  held  when 
it  will  be  most  beneficial.  TTie  request 
and  the  FBA’s  determination  regarding 
it  shall  be  made  in  accordance  with 
Subpart  N  of  this  part,  which  determina¬ 
tion  is  in  FBA’s  discretion. 

(d)  The  application  shall  include  a 
discussion  of  all  relevant  authorities,  in¬ 
cluding,  but  not  limited  to,  FEA  or  EPA 
rulings,  regulations,  interpretations,  and 
decisions  on  appeal  and  exceptions  relied 
upon  to  support  the  action  sought 
therein. 

§303.136  FEIA  evaluation. 

(a)  Processing.  (1)  TTie  PEA  may  ini¬ 
tiate  an  investigation  of  any  statement  in 
an  ain>lication  or  any  other  document 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained 
by  such  investigation.  ITie  F'EIA  may  so¬ 
licit  or  accept  submissions  from  third 
persons  relevant  to  any  application  for 
modification  or  rescission  or  other  docu¬ 
ment:  Provided.  That  the  £q>plicant  is 
afforded  an  opportunity  to  respond  to  all 
relevant  third  p>erson  submissions,  except 
that  the  affected  powerplant  or  major 
fuel  burning  installation’s  opportunity 
to  respond  to  written  comments  or  oral 
presentations  in  response  to  a  notice  of 
intention  to  issue  a  modification  or  re¬ 
scission  of  an  order  shall  be  in  accord¬ 
ance  with  such  notice.  In  evaluating  an 
application  for  mod^cation  or  rescis¬ 
sion  or  other  document,  the  FEA  may 
conduct  its  own  investigation  and  con¬ 
sider  any  other  somce  of  information. 
The  FEIA  may  on  its  initiative  convene 
a  conference,  if.  in  its  discretion,  it  con¬ 
siders  that  such  will  advance  its  evalua¬ 
tion  of  the  application. 

(2)  If  the  PEIA  determines  that  there 
is  insufficient  information  upon  which  to 
base  a  decision  and  if  upon  request  the 
necessary  additional  information  is  not 
submitted,  the  FEA  may  dismiss  the  tq)- 
plication  without  prejudice.  If  the  fail¬ 
ure  to  supply  additional  information  is 
repeated  or  willful,  the  FEA  may  dl.«aniR.«t 
the  application  with  prejudice. 

(b)  Criteria.  (1)  The  decision  with 
respect  to  modification  of  a  prohibition 
order  that  is  applicable  for  a  period  end¬ 
ing  prior  to  or  on  Jime  30,  1975  to  make 
it  applicable  after  Jime  30,  1975,  either 
in  response  to  an  application  or  on  its 
initiative,  shall  depend  on  whether  FEA 


can  make  the  flnciings  stated  in  8  305.3 

(b)  or  8  306.4(b)  of  this  chapter,  as 
appropriate,  and  ^all  include,  as  ap¬ 
plicable,  a  consideration  of  the  factors 
stated  in  88  305.3(d)  and  305.4  (c)  and 
(d)  of  this  chapter. 

(2)  FEA’s  decision  with  respect  to 
modificaticm  or  rescission  of  a  prohibl- 
ti(m  order  or  a  construction  order,  other 
than  the  modification  described  in  sub- 
paragraph  (1)  of  this  paragraph,  either 
in  response  to  an  application  or  on  its 
initiative,  shall  be  based  on  a  determi¬ 
nation  that  there  are  significantly 
changed  circiunstances.  For  purposes  of 
this  paragraph,  the  term  “significantly 
changed  circumstances’’  shall  mean — 

(i)  The  discovery  of  material  facts 
that  were  not  known  or  could  not  have 
been  known  at  the  time  of  the  proceed¬ 
ing  and  action  upon  which  the  applica¬ 
tion  is  based — in  particular,  (A)  those 
that  would  substantially  affect  the  find¬ 
ings  made  by  FEA  in  accordance  with 
88  305.3(b),  305.4(b).  or  8  307.3(b)  and 

(c)  of  this  chapter,  or  the  factors  con¬ 
sidered  pursuant  to  88  305.3(d),  305.4 
(c)  and  (d),  and  307.3(d)  of  this  chapter; 
and  (B)  those  developed  pursuant  to 
actions  tidcen  by  FEA  pursuant  to 
88  305.9  and  307.7  of  this  chapter. 

(ii)  The  discovery  of  a  law,  regula¬ 
tion,  interpretation,  ruling,  order  or  de¬ 
cision  on  appeal  or  exception  that  was 
in  effect  at  the  time  of  the  proceeding 
upon  which  the  application  or  order 
is  based  and  which,  if  such  had  been 
made  known  to  the  FEA,  would  have 
been  relevant  to  the  proceeding  and 
would  have  substantially  altered  the 
outcome;  or 

(iii)  There  has  been  a  substantial 
change  in  the  facts  or  circumstances 
upon  which  was  based  an  outstanding 
and  continuing  prohibition  order  or. 
construction  order,  which  change  oc¬ 
curred  during  the  interval  between  is¬ 
suance  of  such  orders  and  service  of  a 
Notice  of  Effectiveness,  or  occurred 
during  tile  interval  after  service  of  a 
Notice  of  Effectiveness  and  prior  to  the 
application  for  modification  or  rescis¬ 
sion  of  a  prohibition  order  or  construc¬ 
tion  order,  and  was  caused  by  forces  or 
circumstances  beyond  the  control  of  the 
applicant. 

§  303.137  Decision  and  order. 

(a)  Upon  consideration  of  the  appli¬ 
cation  and  other  relevant  information 
received  or  obtained  during  the  pro¬ 
ceeding,  the  FEA  shall  issue  an  appro¬ 
priate  order. 

(1)  If  the  appropriate  order  is  a  modi¬ 
fication  of  a  prohibition  order  that  is 
applicable  for  a  period  ending  prior  to 
or  on  June  30, 1975  to  make  it  applicable 
after  Jime  30,  1975,  such  order  shall 
not  become  effective  (i)  until  (A)  the 
Administrator  of  ET*A  notifies  the  FEA 
under  section  119(d)  (1)  (B)  of  the  Clean 
Air  Act  that  the  affected  powendant 
or  major  fuel  burning  installation  will 
be  able  on  and  after  July  1, 1975  to  bum 
coal  and  to  comply  with  all  applicable 
air  pollution  requirements  without  a 
compliance  date  extension  or  (B)  If  no 
notification  is  given,  the  date  which  the 


Administrator  of  EPA  certifies  pursuant 
to  section  119(d)(1)(B)  of  the  aean 
Air  Act  is  the  earliest  date  that  the 
powerplant  or  major  fuel  burning  in¬ 
stallation  will  be  able  to  comply  with 
all  applicable  requirements  of  such  sec¬ 
tion  119,  and  (ii)  until  EEA  has  taken 
the  actions  described  in  8  305.9  of  this 
chapter  and  has  served  the  affected 
powerplant  or  major  fuel  burning  in¬ 
stallation  a  Notice  of  Effectiveness. 
Upon  receipt  of  notification  or  certifica¬ 
tion  by  the  Administrator  of  EPA,  in  ac¬ 
cordance  with  the  procedures  described 
in  this  paragraph,  FEA  may  issue  a 
Notice  of  Effectiveness. 

(2)  Prohibition  orders  as  modified 
shall  not  be  effective  during  any  period 
certified  by  the  Administrator  of  EPA 
under  section  119(d)  (3)  (B)  of  the  Clean 
Air  Act. 

(b)  (1)  Prohibition  orders  applicable 
for  a  period  ending  prior  to  or  on  June 
30.  1975.  modified  to  make  them  after 
June  30.  1975.  The  order  shall  include  a 
written  statement  of  the  pertinent  facts, 
a  recitation  of  the  conclusions  regsu-dlng 
the  findings  to  be  made  by  FEA  in  ac¬ 
cordance  with  8  305.3(b)  or  8  305.4(b)  of 
this  chapter,  as  appropriate,  and  a  sum¬ 
mary  of  the  rationale  for  each,  and  a 
statement  of  the  legal  basis  upon  which 
the  order  is  isued.  The  order  shall  pro¬ 
vide  that  any  person  aggrieved  thereby 
may  file  an  appeal  with  the  Office  of  Ex¬ 
ceptions  and  Appeals  in  accordance  with 
Subpart  H  of  this  part.  A  prohibition 
order,  as  modified,  shall  provide  that  the 
prohibitions  stated  therein  shall  become 
effective  on  the  date  stated  in  the  Notice 
of  Effectiveness,  which  date  shall  not  be 
earlier  than  service  of  such  notice,  and 
that  the  modified  order  will  not  be  effec¬ 
tive  for  any  period  certified  by  the  Ad¬ 
ministrator  of  EPA  pursuant  to  section 
119(d)  (3)  (B)  of  the  Clean  Air  Act.  Tlie 
date  stated  in  the  Notice  of  Effectiveness 
shall  be  either  (i)  the  date  EPA  deter¬ 
mines  in  accordance  with  section  119(d) 
(1)  (B)  of  the  CTean  Air  Act,  or  (11)  the 
termination  of  the  period  of  time  that 
FEA  determines  is  required  to  acquire  or 
refurbish  equipment  or  facilities  neces¬ 
sary  for  coal  burning,  other  than  equip¬ 
ment  or  facilities  necessary  to  comply 
with  the  CTean  Air  Act.  whichever  date 
is  later.  TTie  prohibition  order  shall  state 
that  within  90  days  after  its  issuance  the 
affected  powerplant  or  major  fuel  bium- 
ing  Installation  must  (iii)  make  applica¬ 
tion  to  the  EPA  for  a  compliance  date 
extension  or  (iv)  if  such  powerplant  or 
installation  is  not  eligible  for  a  com¬ 
pliance  date  extension,  it  must  provide 
such  other  information  as  EPA  may  by 
regulation  require.  The  prohibition  order 
may  include  a  schedule  of  events  that 
must  take  place  by  a  stated  date  (“com¬ 
pliance  schedule”)  to  insure  that  the 
affected  powerplant  or  major  fuel  burn¬ 
ing  installation  will  be  able  to  comply 
with  the  prohibitions  stated  in  the  pro¬ 
hibition  order  by  the  date  stated  in  the 
Notice  of  Effectiveness,  or  may  provide 
for  the  incorporation  of  such  compliance 
schedule  in  the  Notice  of  Effectiveness. 
Tile  compliance  schedule  may  require 
actions  by  the  affected  powerplant  or 
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major  fuel  burning  installation  at  any 
time  subsequent  to  the  service  of  the 
Notice  of  Effectiveness. 

(2)  Other  prohibition  orders.  The  or¬ 
der  shall  either  modify  or  rescind  the 
prohibition  order  or  deny  the  applica¬ 
tion  for  modification  or  rescission  and 
shall  include  a  written  statement  setting 
forth  the  pertinent  facts  and  legal  basis 
of  the  order.  The  order  shall  provide  that 
any  person  aggrieved  thereby  may  file 
an  appeal  with  the  FEA  Office  of  Excep¬ 
tions  and  Appeals  in  accordance  with 
Subpart  H  of  this  part.  If  appropriate, 
it  shall  state  that  a  modified  prohibition 
order  will  not  be  effective  for  any  period 
certified  by  the  Administrator  of  EPA 
pursuant  to  section  119(d)  (3)  (B)  of  the 
Clean  Air  Act. 

(c)  Construction  orders.  The  order 
shall  either  modify  or  rescind  the  con¬ 
struction  order  or  deny  the  application 
for  modification  or  rescission  and  shall 
include  a  written  statement  setting  forth 
the  p>ertinent  facts  and  legal  basis  of  the 
order.  The  order  shall  provide  that  any 
person  aggrieved  thereby  may  file  an  ap¬ 
peal  with  the  FEA  Office  of  Exceptions 
and  Appeals  in  accordance  with  Subpart 
H  of  this  part. 

(d)  The  FEA  shall  serve  a  copy  of  the 
order  upon  the  applicant  or,  if  the  ac¬ 
tion  was  initiated  by  PEA.  upon  the  af¬ 
fected  powerplant  or  major  fuel  burning 
installation,  and  any  other  person  who 
participated  in  the  proceeding  by  filing 
written  comments  or  making  oral  pres¬ 
entation.  Notice  of  issuance  of  an  order 
substantially  modifying  or  rescinding  a 
prohibition  order  or  a  construction  order 
shall  be  published  in  the  Federal 
Register. 


§  303.138  Timoline^ix. 

(a)  Prohibition  orders  for  a  period 
ending  after  June  30.  1975.  If  the  FEA 
fails  to  take  action  on  an  application  for 
modification  or  rescission  of  a  prohibi¬ 
tion  order  for  a  period  ending  after 
June  30, 1975  within  90  days  of  filing,  the 
applicant  may  treat  the  application  as 
having  been  denied  in  all  respects,  and 
may  appeal  therefrom  as  provided  in  this 
subpart. 

(b)  Construction  orders.  If  FEA  fails 
to  take  action  on  an  application  for 
modification  or  rescission  of  a  construc¬ 
tion  order  within  90  days  of  filing,  the 
applicant  may  treat  the  application  as 
having  been  denied  in  all  respects  and 
may  appeal  therefrom  as  provided  in  this 
subpart. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
the  applicant  may  treat  the  application 
as  having  been  denied  in  all  respects  and 
may  seek  appeal  therefrom  as  provided 
in  this  subpart  if  FEA  fails  to  issue  an 
order  granting  or  denying  the  application 
within  150  days  of  the  filing  of  such 
application. 

(d)  For  purposes  of  this  section,  the 
term  “action”  includes  service  of  a  “No¬ 
tice  of  Intention  to  Modify  (or  Rescind) 
Prohibition  Order  (or  Construction  Or¬ 
der)  ”  on  the  applicant. 


§  303.139  Appeal. 

(a)  Any  person  aggrieved  by  an  order 
issued  by  the  FEA  imder  this  subpart 
may  file  an  appeal  with  the  FEIA  Office 
of  Exceptions  and  Appeals  in  accordance 
with  Subpart  H  of  this  part,  except  as 
provided  in  paragraph  (c)  of  this  section. 

(b) (1)  The  appeal  of  an  order  (other 
than  an  order  modifying  a  prohibition 
order  that  is  applicable  for  a  period  end¬ 
ing  prior  to  or  on  June  30,  1975  to  make 
it  applicable  after  June  30,  1975)  issued 
pursuant  to  this  subpart  shall  be  filed 
within  30  days  of  service  of  the  order  or 
within  30  days  of  the  date  on  which  the 
applicant  can  treat  the  application  as 
being  denied  in  all  respects,  except  as 
provided  in  subparagraphs  (2)  and  (3) 
of  this  paragraph. 

(2)  The  appeal  of  an  order  denying  an 
application  to  modify  a  prohibition  order 
that  is  applicable  for  a  period  ending 
prior  to  or  on  June  30,  1975  to  make  it 
applicable  after  June  30,  1975  shall  be 
filed  within  10  days  of  service  of  such 
order. 

(3)  The  appeal  of  an  order  modifying 
a  prohibition  order  that  is  applicable  for 
a  period  ending  prior  to  or  on  June  30, 
1975,  to  make  it  applicable  after  June  30, 
1975  shall  not  be  filed  prior  to  service  by 
FEA  of  the  Notice  of  Effectiveness  and 
shall  be  filed  within  30  days  after  service 
of  such  notice. 

(c)  There  shall  be  no  appeal  of  an 
order  modifying  a  prohibition  order  or 
construction  order,  where  such  order  is 
the  result  of  a  proceeding  initiated  prior 
to  issuance  of  a  Notice  of  Effectiveness 
issued  prior  to  service  of  a  Notice  of  Ef¬ 
fectiveness.  The  appeal  of  such  order 
shall  be  taken  within  30  days  of  service 
of  such  notice. 

(d)  There  has  not  been  an  exhaustion 
of  administrative  remedies  until  an  ap¬ 
peal  has  been  filed  pursuant  to  Subpart 
H  of  this  part  and  the  appellate  proceed¬ 
ing  is  completed  by  the  issuance  of  an 
order  granting  or  denying  the  appeal. 

Subpart  K — Modification  or  Rescission  of 

Orders  (Other  Than  Prohibition  Orders 

or  Construction  Orders)  and  interpreta¬ 
tions 

§  303.140  Purpo.or  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  of  an  application 
for  modification  or  rescission  of  an  FEA 
order  (other  than  a  prohibition  order  or 
construction  order)  or  an  interpretation. 
Modification  or  rescission  is  a  summary 
proceeding  that  will  be  initiated  only 
if  the  criteria  described  in  §  303.145(b) 
are  satisfied. 

(b)  A  proceeding  for  modification  or 
rescission  of  an  order  (other  than  a  pro¬ 
hibition  order  or  construction  order)  or 
an  interpretation  may  be  commenced  by 
FEA  in  response  to  an  application  or  on 
its  initiative.  Section  303.143(c)(2), 
303.145(a)(1),  303.146  (b)  and  (c).  and 
303.148  shall  be  applicable  to  the  pro¬ 
ceeding  regardless  of  the  manner  in 
which  the  proceeding  is  initiated.  Other 
sections  of  this  subpart  apply  only  to  a 
proceeding  commenced  in  response  to  an 
application. 


§  303.141  What  to  file. 

(a)  A  person  filing  under  this  subpart 
shall  file  an  "Application  for  Modifica¬ 
tion  (or  Rescission)  (ESECA)”  which 
should  be  clearly  labeled,  using  the  ap¬ 
plicable  term,  as  such  both  on  the  ai^ili- 
cation  and  on  the  outside  of  the  envelope 
in  which  the  application  is  transmltt^, 
and  shall  be  in  writing  and  signed  by 
the  person  filing  the  application.  Hie  ap¬ 
plicant  shall  comply  with  the  general  fil¬ 
ing  requirements  stated  in  §  303.9  in  ad¬ 
dition  to  the  requirements  stated  in  this 
subpart. 

(b)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or 
other  documents  submitted  under  this 
subpart,  the  procedures  set  out  in  §  303.9 
(f)  shall  apply. 

§  303.142  Where  to  file. 

All  applications  for  modification  or 
rescission  filed  under  this  subpart  shall 
be  filed  with  the  Office  of  Exceptions  and 
Appeals  at  the  address  provided  in 
§  303.12. 

§  303.143  Notice. 

( a )  The  applicant  shall  send  by  United 
States  mail  a  copy  of  the  application 
and  any  subsequent  amendments  or  other 
documents  relating  to  the  application, 
from  which  confidential  Information  has 
been  deleted  in  accordance  with  §  303.9 
(f ) ,  to  each  person  who  is  reasonably  as¬ 
certainable  by  the  applicant  as  a  per¬ 
son  who  will  be  aggrieved  by  the  FEA  ac¬ 
tion  sought,  including  persons  who  par¬ 
ticipated  in  the  prior  proceeding.  The 
copy  of  the  application  shall  be  accom¬ 
panied  by  a  statement  that  the  person 
may  submit  comments  regarding  the  ap¬ 
plication  to  the  FEA  office  with  which 
the  application  was  filed  within  10  days. 
The  application  filed  with  the  FEA  shall 
include  certification  to  the  FEA  that  the 
applicant  has  complied  with  the  require¬ 
ments  of  this  paragraph  and  shall  in¬ 
clude  the  names  and  addresses  of  each 
person  to  whom  a  copy  of  the  applica¬ 
tion  was  sent. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  an  applicant  determines 
that  compliance  with  paragraph  (a)  of 
this  section  would  be  impracticable,  the 
applicant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  possible  to  notify;  and 

(2)  Include  with  the  application  a  de¬ 
scription  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
not  sent. 

The  FEA  may  require  the  applicant  to 
provide  additional  or  alternative  notice, 
or  may  determine  that  the  notice  re¬ 
quired  by  paragraph  (a)  of  this  section 
is  not  impracticable,  or  may  determine 
that  notice  should  be  published  in  the 
Federal  Register. 

(c) (1)  The  F^A  shall  serve  notice  on 
any  other  person  readily  identifiable  by 
the  FEA  as  one  who  will  be  aggrieved  by 
the  FEA  action  sought  and  may  serve 
notice  on  any  other  person  that  written 
comments  regarding  the  application  will 
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be  accepted  if  filed  within  10  days  of 
service  of  that  notice. 

(2)  If  PEA  on  its  initiative  commences 
a  proceeding  for  the  modification  or  re¬ 
scission  of  an  order  (other  than  a  pro¬ 
hibition  order  or  construction  order)  or 
an  interpretation,  it  shall  give  notice, 
either  by  service  of  a  written  notice  or 
by  verbal  communication,  which  commu¬ 
nication  shall  be  promptly  confirmed  in 
writing,  to  each  person  who  was  served 
the  order  or  interpretation  that  FEA 
proposes  to  modify  or  rescind.  A  reasMi- 
able  period  of  time  shall  be  given  for 
each  person  notified  to  file  a  written 
response  or  give  a  verbal  communica¬ 
tion,  if  promptly  confirmed  in  writing. 

(d)  Any  person  sutailtting  written 
comments  to  the  PEA  with  respect  to  an 
application  filed  under  this  subpart  shall 
send  a  copy  of  the  comments,  or  a  copy 
from  which  confidential  information  has 
been  deleted  in  accordance  with  S  303.9 
(f),  to  the  applicant.  The  person  shall 
certify  to  the  FEA  that  it  has  complied 
with  the  requirements  of  this  paragrai^. 
The  FEA  may  notify  other  persons  par¬ 
ticipating  in  the  proceeding  of  such  com¬ 
ments  and  provide  an  opportunity  for 
such  persons  to  respond. 

§  303.144  Contents. 

(a)  The  application  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  circumstances, 
acts  or  transactions  that  are  the  subject 
of  the  application  and  to  the  FEA  ac¬ 
tion  sought.  Such  facts  shall  include  the 
names  and  addresses  of  all  affected  per¬ 
sons  (if  reasonably  ascertainable) ;  a 
complete  statement  of  the  business  or 
other  reasons  that  Justify  the  act  or 
transaction;  a  description  of  the  acts 
or  transactions  that  would  be  affected 
by  the  requested  action;  and  a  full  de¬ 
scription  of  the  pertinent  provisions  and 
relevant  facts  contained  in  any  relevant 
documents.  Copies  of  all  contra^,  agree¬ 
ments,  leases,  instnunents,  and  other 
documents  relevant  to  the  application 
shall  be  submitted  to  the  FEA  upon  its 
request.  A  copy  of  the  order  or  interpre¬ 
tation  of  which  modification  or  rescis¬ 
sion  is  soufi^t  shall  be  included  with  the 
application. 

(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regarding  the  ap¬ 
plication.  Any  request  not  made  at  the 
time  the  api^cation  is  filed  shall  be 
made  as  soon  thereafter  as  possible,  to 
insure  that  the  conference  is  held  when 
it  will  be  most  beneficifd.  The  request  and 
the  FEA’s  determination  regEU*ding  it 
shall  be  made  in  accordance  with  Sub¬ 
part  N  of  this  part  which  determination 
is  in  FEA’s  discretion. 

(c)  The  applicant  shall  fully  describe 
the  events,  acts,  or  transactions  that 
comprise  the  significantly  changed  cir- 
ciunstances,  as  defined  in  §  303.145(b) 
(2),  upon  which  the  application  is  based. 
The  applicant  shall  state  why,  if  the 
significantly  changed  circumstance  is 
new  or  newly  discovered  facts,  such  facts 
were  not  or  could  not  have  been  pre¬ 
sented  during  the  prior  proceeding. 
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(d)  The  application  shall  include  a 
discussion  of  all  relevant  authorities,  in¬ 
cluding,  but  not  limited  to,  FEA  or  EPA 
rulings,  regulations,  lnterpretati(ms  and 
decisions  on  amieal  and  exception  relied 
upcm  to  suppcHi^  the  action  sou^t 
therein. 

§  303.145  FEA  evaluation. 

(a)  Processing.  (1)  The  PEA  may 
initiate  an  investigation  of  any  state¬ 
ment  in  an  aiwilication  or  any  other 
document  submitted  to  it  and  may  utilize 
in  its  evaluation  any  relevant  facts  ob¬ 
tained  by  such  investigation.  The  FEA 
may  solicit  or  accept  submissions  from 
third  persons  relevant  to  the  application 
for  modification  or  rescission  or  other 
docvunent  provided  that  the  applicant  is 
afforded  an  opportunity  to  respond  to 
all  relevant  third  person  submissions.  In 
evaluating  an  application  for  modifica¬ 
tion  or  rescission  or  other  document,  the 
PEA  may  conduct  its  own  investigation 
and  consider  any  other  source  of  infor¬ 
mation.  The  FEA  on  its  initiative  may 
convaie  a  conference  if,  in  its  discretion, 
it  considers  that  such  conference  will 
advance  its  evaluation  of  the  application. 

(2)  If  the  PEA  determines  that  there  is 
insufficient  information  upon  which  to 
base  a  decision  and  if  upon  request  the 
necessary  additional  information  is  not 
submitted,  the  FEA  may  dismiss  the  ap¬ 
plication  without  p«-ejudlce.  If  the  fail¬ 
ure  to  supply  additional  information  is 
rei)eated  or  willful,  the  PEIA  may  dismiss 
the  application  with  prejudice.  If  the 
applicant  fails  to  provide  the  notice  re¬ 
quired  by  9  303.143,  the  PEA  may  dis¬ 
miss  the  application  without  prejudice. 

(3)  Failure  to  satisfy  requirements,  (i) 
If  the  applicant  falls  to  satisfy  the  re¬ 
quirements  of  paragraph  (b)(1)  of  this 
sectimi,  the  FEA  shall  issue  an  order 
denying  the  application.  Tlie  order  shall 
state  the  ground  for  the  denial. 

(11)  The  order  denying  the  applica¬ 
tion  shall  become  final  within  10  days 
of  its  service  upon  the  applicant,  unless 
within  such  10-day  period  an  amend¬ 
ment  to  correct  the  deficiencies  identified 
in  the  order  is  filed  with  the  Office  of 
Exceptions  and  Appeals. 

(ill)  Within  10  days  of  the  filing  of 
such  amendment,  the  FEA  shall  notify 
the  applicant  whether  the  amendment 
corrects  the  specified  deficiencies.  If  the 
amendment  does  not  correct  the  defi¬ 
ciencies,  the  notice  shall  be  an  order  dis¬ 
missing  the  ai^lication  as  amended.  Such 
order  shall  be  a  final  order  of  the  FEA 
of  which  the  applicant  may  seek  Judicial 
review. 

(b)  Criteria.  (1)  An  application  for 
modification  or  resclsskm  of  an  order 
(other  than  a  prohibition  order  or  con- 
structiem  order)  or  an  interpretation 
shall  be  processed  only  if — 

(1)  The  ai^lication  demonstrates  that 
it  is  based  on  significantly  changed  cir- 
ciimstances;  and 

(li)  The  30-day  period  within  which 
a  person  may  file  an  aiH>eal  has  lapsed 
or,  if  an  appeal  has  been  filed,  a  final 
order  has  been  Issued. 

(2)  For  purposes  ot  this  subpart,  the 
term  “significantly  changed  circum¬ 
stances’’  shall  mean — 


(i)  The  discovery  of  material  facts 
that  were  not  known  or  could  not  have 
been  known  at  the  time  of  the  proceeding 
and  action  upon  which  the  application 
is  based; 

(ii)  The  discovery  of  a  law,  regulation, 
interpretation,  ruling,  order  or  decision 
on  appeal  or  exception  that  was  in  effect 
at  the  time  of  the  proceeding  upon  which 
the  application  is  based  and  which.  If 
such  had  been  made  known  to  the  FEA, 
would  have  been  relevant  to  the  proceed¬ 
ing  and  would  have  substantially  altered 
the  outcome;  or 

(iii)  There  has  been  a  substantial 
change  in  the  facts  or  circumstances 
upon  which  an  outstanding  and  continu¬ 
ing  order  or  interpretation  of  the  FEA  af¬ 
fecting  the  applicant  was  issued,  which 
change  has  occurred  during  the  interval 
between  issuance  of  such  order  or  inter¬ 
pretation  and  the  date  of  the  application 
and  was  caused  by  forces  or  circum¬ 
stances  beyond  the  control  of  the  appli¬ 
cant. 

§  303.146  Decision  and  order. 

(a)  Upon  consideration  of  the  appli¬ 
cation  and  other  relevant  information  re¬ 
ceived  or  obtained  during  the  proceeding, 
the  FEA  shall  issue  an  order  granting  or 
denying  the  application. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  pertinent 
facts  and  the  legal  basis  of  the  order.  The 
order  shall  state  that  it  is  a  final  order 
of  which  the  applicant  may  seek  Judicial 
review. 

(c)  The  PEA  shall  serve  a  copy  of  the 
order  upon  the  applicant,  any  other  per¬ 
son  who  participated  in  the  proceeding 
and  upon  any  other  person  readily  identi¬ 
fiable  by  the  FEA  as  one  who  is  aggrieved 
by  such  order. 

§  303.147  Timeliness. 

If  the  FEA  fails  to  take  action  on  any 
application  filed  imder  this  subpaii 
within  90  days  of  filing,  the  applicant 
may  treat  the  application  as  having  been 
denied  in  all  respects  and  may  appeal 
therefrom  as  provided  in  this  subpart. 

§  303.148  Appeal. 

'The  denial  of  an  application  for  modi¬ 
fication  or  rescission  filed  under  this  sub¬ 
part  shall  be  a  final  order  of  FEA  of 
which  the  applicant  may  seek  Judicial 
review. 

Subpart  L — Rulings 
§  303.150  Purpose  and  scope. 

This  subpart  establishes  the  criteria 
for  the  issuance  of  interpretative  rulings 
by  the  General  Counsel.  All  rulings  shall 
be  published  in  the  Feozral  Rbcistex. 
Any  person  is  entitled  to  rely  upon  such 
ruling  to  the  extent  provided  in  this 
subpart. 

§303.151  Criteria  for  issuance. 

(a)  A  ruling  may  be  issued,  in  the  dis¬ 
cretion  of  the  General  Counsel,  when¬ 
ever  there  have  been  a  substantial  num¬ 
ber  of  inquiries  with  regard  to  similar 
factual  situations  or  a  particular  section 
of  the  regtilations. 

(b)  The  General  Counsel  may  issue  a 
ruling  whenever  it  is  determined  that  it 
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will  be  of  assistance  to  the  public  in 
applying  the  regulations  to  a  specific 
situation. 

§  303.152  Modification  or  rescission. 

(a)  A  ruling  may  be  modified  or 
rescinded  by: 

(1)  Publication  of  the  modification  or 
rescission  in  the  Federal  Register;  or 

(2)  A  rulemaking  proceeding  in  ac¬ 
cordance  with  Subpart  M  of  this  part. 

(b)  Unless  and  until  a  niling  is  modi¬ 
fied  or  rescinded  as  provided  in  para¬ 
graph  (a)  of  this  section,  no  person 
shall  be  subject  to  Uie  sanctions  or 
penalties  stated  in  Subpart  Q  of  this 
part  for  actions  taken  in  reliance  upon 
the  ruling,  notwithstanding  that  the 
ruling  shall  thereafter  be  declared  by 
judicial  or  other  competent  authority 
to  be  invalid.  Upon  such  declaration,  no 
person  shall  be  entitled  to  rely  upon  the 
ruling. 

§  303.153  Comments. 

A  written  comment  on  or  objection  to 
a  published  ruling  may  be  filed  at  any 
time  with  the  General  Counsel  at  the 
address  provided  in  S  303.12. 

§  303.154  Appeal. 

There  is  no  administrative  appeal  of 
a  ruling. 

Subpart  M — Rulemaking 
§  303.160  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  that  govern  a  rulemaking  pro¬ 
ceeding.  The  initiation  of  a  rulemaking 
proceeding  is  within  the  sole  discretion 
of  the  ft:a. 

(b)  Rulemaking  by  the  FEA  shall  be 
in  accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  551,  et  seq. 
(1970))  andtheFEAA. 

§  303.161  \l'liat  to  file. 

(a)  Comments  in  connection  with  a 
rulemaking.  Any  comments  filed  in  con¬ 
nection  with  a  rulemaking  shall  be  filed 
in  accordance  with  the  instructions  in 
the  notice  of  proposed  rulemaking  pub¬ 
lished  in  the  Federal  Register.  Such 
comments  shall  be  in  writing  and  signed 
by  the  person  filing  them. 

(b)  Petition  for  rulemaking.  (1)  Any 
person  may  at  any  time  file  a  petition 
regarding  any  FEA  regulation  or  amend¬ 
ment  thereto  or,  by  letter,  request  that 
a  rulemaking  proceeding  be  instituted. 
Such  petition  or  request  shall  be  signed 
by  the  person  filing  it. 

(2)  Upon  due  consideration  of  a  peti¬ 
tion  for  rulemaking,  expressly  designated 
as  such,  the  FEA  shall  either:  (i)  Insti¬ 
tute  a  rulemaking  as  proposed  or  as 
modified  in  its  discretion;  (il)  notify  the 
petitioner  in  writing  that  it  does  not  in¬ 
tend  to  institute  a  rulemaking  as  pro¬ 
posed  or  as  modified  and  stating  the  rea¬ 
sons  therefore;  or  (iii)  notify  the  peti¬ 
tioner  in  writing  that  the  matter  is  un¬ 
der  continuing  consideration  and  that  no 
decision  can  be  made  at  that  time  be¬ 
cause  of  the  inadequacy  of  available  in¬ 
formation,  changing  circumstances  or 
other  reasons  as  set  forth  in  such  notice. 


§  303.162  Where  to  file. 

All  comments  filed  in  connection  with 
a  rulemaking  shall  be  submitted  in  ac¬ 
cordance  with  the  instructions  in  the 
notice  of  proposed  rulemaking.  Any  other 
petition  or  request  shall  be  filed  with  the 
General  Counsel  at  the  address  provided 
in  §  303.12. 

Subpart  N — Conferences,  Hearings,  and 
Public  Hearings 

§  303.170  Purpose  and  scope. 

This  subpart  establishes  the  procedures 
for  requesting  and  conducting  an  FEA 
conference,  hearing,  or  public  hearing. 
Such  proceedings  shall  be  convened  in 
the  di^retion  of  the  FEA,  consistent  with 
the  requirements  of  the  FEA  and 
ESBCA. 

§  303.171  Conferences. 

(a)  The  FEA  in  its  discretion  may  di¬ 
rect  that  a  conference  be  convened,  on 
its  initiative  or  upon  request  by  a  person, 
when  it  appears  that  such  conference 
will  materially  advance  the  proceeding. 
The  determination  as  to  who  may  attend 
a  conference  convened  under  this  sub¬ 
part  shall  be  in  the  discretion  of  the 
FEA,  but  a  conference  will  usually  not  be 
open  to  the  public. 

(b)  A  conference  may  be  requested  in 
connection  with  any  proceeding  of  the 
FEA  by  any  person  who  might  be  ag¬ 
grieved  by  that  proceeding.  The  request 
may  be  made  in  writing  or  verbally,  but 
must  include  a  specific  showing  as  to 
why  such  conference  .will  materially  ad¬ 
vance  the  proceeding.  The  request  shall 
be  addressed  to  the  FEA  office  that  is 
conducting  the  proceeding. 

(c)  A  conference  may  only  be  con¬ 
vened  after  actual  notice  of  the  time, 
place,  and  nature  of  the  conference  is 
provided  to  the  person  who  requested  the 
conference. 

(d)  When  a  conference  is  convened  in 
accordance  with  this  section,  each  per¬ 
son  may  present  views  as  to  the  issue  or 
issues  involved.  Documentary  evidence 
may  be  presented  at  the  conference,  but 
will  be  treated  as  if  submitted  in  the 
regular  course  of  the  proceedings.  A 
transcript  of  the  conference  will  not  usu¬ 
ally  be  prepared.  However,  the  FEA  in 
its  discretion  may  have  a  verbatim 
transcript  prepared. 

(e)  Because  a  conference  is  solely  for 
the  exchange  of  views  incident  to  a  pro¬ 
ceeding,  there  will  be  no  formal  reports 
or  findings  unless  the  PEA  in  its  discre¬ 
tion  determines  that  such  would  be  ad¬ 
visable. 

§  .303.172  Hearing!.. 

(a)  The  FEA  in  its  discretion  may  di¬ 
rect  that  a  hearing  be  convened,  on  its 
initiative  or  upon  request  by  a  person, 
when  it  appears  that  such  hearing  will 
materially  advance  the  proceeding.  The 
determination  as  to  who  may  attend  a 
hearing  convened  under  this  subpart 
shall  be  in  the  discretion  of  the  FEA,  but 
a  hearing  will  usually  not  be  open  to 
the  public. 

(b)  A  hearing  may  only  be  requested 
in  connection  with  an  application  for  an 
exception  or  an  appeal.  Such  request 


may  be  by  the  applicant,  amiellant.  or 
any  other  person  vdio  might  be  aggrieved 
by  the  FEA  action  sought.  TTie  request 
shall  be  in  writing  and  shall  include  a 
specific  showing  as  to  why  such  hearing 
will  materially  advance  the  proceeding. 
The  request  shall  be  addressed  to  the 
OfiBce  of  Exceptions  and  Appeals  as  pro¬ 
vided  in  i  303.12. 

(c)  Hie  FEA  will  designate  an  agency 
official  to  conduct  the  hearing,  and  will 
sp>ecify  the  time  and  place  for  the  hear¬ 
ing. 

(d)  A  hearing  may  only  be  convened 
after  actual  notice  of  the  time,  place, 
and  nature  of  the  hearing  is  provided 
both  to  the  applicant  or  appellant  and 
to  any  other  person  reasonably  identifi¬ 
able  by  the  FEA  as  one  who  will  be  ag¬ 
grieved  by  the  FEA  action  involved.  The 
notice  shall  include,  as  appropriate: 

( 1 )  A  statement  that  such  person  may 
participate  in  the  hearing;  or 

(2)  A  statement  that  such  person  may 
request  a  separate  conference  or  hear¬ 
ing  regarding  the  application  or  appeal. 

(e)  When  a  hearing  'is  convened  in 
accordance  with  this  section,  each  per¬ 
son  may  present  views  as  to  the  issue  or 
issues  involved.  Documentary  evidence 
may  be  presented  at  the  hearing,  but  will 
be  treated  as  if  submitted  in  the  regu¬ 
lar  course  of  the  proceedings.  A  tran¬ 
script  of  the  hearing  will  not  usually  be 
prepared.  However,  the  FEA  in  its  dis¬ 
cretion  may  have  a  verbatim  transcript 
prepared. 

(f )  The  official  conducting  the  hearing 
may  administer  oaths  and  affirmations, 
rule  on  the  presentation  of  information, 
receive  relevant  information,  dispose  of 
procedural  requests,  determine  the  for¬ 
mat  of  the  hearing,  and  otherwise  regu¬ 
late  the  course  of  the  hearing. 

(g)  Because  a  hearing  is  solely  for  the 
exchange  of  views  incident  to  a  proceed¬ 
ing,  there  will  be  no  formal  reports  or 
findings  unless  the  FEA  in  its  discretion 
determines  that  such  would  be  advisable. 

§303.173  Public  hearings. 

(a)  A  public  hearing  shall  be  convened 
prior  to  issuance  of  a  prohibition  order 
applicable  after  June  30,  1975  and  prior 
to  the  modification  of  a  prohibition  order 
that  is  applicable  for  a  period  ending 
prior  to  or  on  June  30,  1975  to  make  such 
order  applicable  after  June  30, 1975. 

(b)  A  public  hearing  shall  be  convened 
incident  to  a  rulemaking: 

(1)  When  the  proposed  rule  or  regu¬ 
lation  is  likely  to  have  a  substantial  im¬ 
pact  on  the  Nation’s  economy  or  large 
numbers  of  individuals  or  businesses;  or 

(2)  When  the  FEA  determines  that  a 
public  hearing  would  materially  advance 
the  consideration  of  the  issue.  A  public 
hearing  may  be  requested  by  any  inter¬ 
ested  person  in  connection  with  a  rule- 
making  proceeding,  but  shall  only  be 
convened  on  the  initiative  of  the  FEA 
unless  otherwise  required  by  statute. 

(c)  A  public  hearing  may  be  convened 
incident  to  any  other  proceeding,  includ¬ 
ing  the  environmental  analysis  described 
in  §S  305.9  and  307.7  of  this  chapter,  if 
such  analysis  results  in  preimration  of 
an  environmental  impact  statement  cov¬ 
ering  significant  site-specific  impacts 
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that  are  likely  to  result  from  a  specific 
prohibition  or  construction  order,  or 
group  of  such  orders,  when  the  PEA  in 
its  discretion  determines  that  such  pub¬ 
lic  hearing  would  materially  advance 
the  consideration  of  the  issue. 

(d)  A  public  hearing  may  only  be  con¬ 
vened  after  publication  of  a  notice  in 
the  Federal  Register,  which  shall  state 
the  time,  place,  and  nature  of  the  public 
hearing. 

(e)  Interested  persons  may  file  a  re¬ 
quest  to  participate  in  the  public  hearing 
in  accordance  with  the  instructions  in 
the  notice  published  in  the  Federal  Reg¬ 
ister.  The  request  shall  be  in  writing  and 
signed  by  the  person  making  the  request. 
It  shall  include  a  description  of  the  per¬ 
son’s  interest  in  the  issue  or  issues  in¬ 
volved  and  of  the  anticipated  content 
of  the  presentation.  It  shall  also  contain 
a  statement  explaining. why  the  person 
would  be  an  appropriate  spokesperson 
for  the  particular  view  expressed. 

(f )  The  FEIA  shall  appoint  a  presiding 
officer  to  conduct  the  public  hearing.  An 
agenda  shall  be  prepared  that  shall  pro- 
vide^  to  the  extent  practicable,  for  the 
presentation  of  all  relevant  view's  by 
competent  spokespersons. 

(g)  A  verbatim  transcript  shall  be 
made  of  the  hearing.  'The  transcript,  to¬ 
gether  with  any  written  comments  sub¬ 
mitted  in  the  course  of  the  proceeding, 
shall  be  made  available  for  public  in¬ 
spection  and  copying  in  the  public 
docket  room  descried  in  §  303.13. 

(h)  The  information  presented  at  the 
public  hearing,  together  with  the  written 
comments  submitted  and  other  relevant 
information  developed  during  the  course 
of  a  proceeding,  shall  provide  the  basis 
for  the  FEA  decision. 

Subpart  O — Complaints 
§303.180  Purpo<ie  and  scope. 

lliis  subpart  establishes  the  proced¬ 
ures  for  the  filing  and  consideration  of 
complaints  relating  to  alleged  violations 
of  the  regulations  stated  in  Parts  303, 
305,  or  307  of  this  chapter. 

§  303.181  \tliat  to  file. 

A  person  filing  under  this  subpart  shall 
file  a  “Complaint  fESECA)”  which 
should  be  clearly  labeled  as  such  both 
on  the  complaint  and  on  the  outside  of 
the  envelope  in  which  the  complaint  is 
transmitted,  and  shall  be  in  writing  and 
signed  by  the  person  filing  the  com¬ 
plaint.  TTie  complainant  shall  comply 
with  the  general  filing  requirements 
stated  in  §  303.9  in  addition  to  the  re¬ 
quirements  stated  in  this  subpart.  Verbal 
complaints  that  otherwise  satisfy  the  re¬ 
quirements  of  this  subpart  will  be  ac¬ 
cepted.  but  written  verification  may  be 
requested  by  the  FEA. 

§  303.182  ^  here  to  file. 

A  complaint  shall  be  filed  with  the 
FEA  National  Office  at  the  address  pro¬ 
vided  in  §  303.12.- 

§  303.183  Contents. 

The  complaint  shall  contain  a  full  and 
complete  statement  of  all  relevant  facts 
pertaining  to  the  act  or  transaction  that 
is  the  subject  of  the  complaint  and  to 


the  FEA  action  sought.  Such  facts  shall 
include  the  names  and  addresses  of  all 
persons  involved  <if  reasonably  ascer¬ 
tainable)  and  a  description  of  the  events 
that  led  to  the  complaint.  It  shall  in¬ 
clude  a  statement  describing  the  regula¬ 
tion,  ruling,  order  or  interpretation  that 
allegedly  has  been  violated. 

§  303.184  FEA  evaliuukm. 

(a)  Processing.  The  FEIA  may  initiate 
an  investigation  of  any  statement  in  a 
complaint  or  any  other  document  sub¬ 
mitted  to  it  and  may  utilize  in  its  evalua¬ 
tion  any  relevant  facts  obtained  by  such 
investigation.  The  FEA  may  solicit  or  ac¬ 
cept  submissions  relevant  to  a  complaint 
or  other  document  from  third  persons  to 
the  proceeding.  In  evaluating  a  com¬ 
plaint,  the  FEIA  may  consider  any  other 
source  of  information.  The  FEIA  on  its 
initiative  may  order  a  conference  if,  in 
its  discretion,  it  considers  such  confer¬ 
ence  will  advance  its  evaluation  of  the 
complaint. 

(b)  Confidentiality  of  information.  In¬ 
formation  received  in  the  investigation 
of  a  complaint,  including  the  identity  of 
the  complainant  and  any  other  persim 
who  provides  information  during  the  pro¬ 
ceeding,  shall  remain  confidential  to  the 
extent  it  is  covered  by  the  investigatory 
file  exception  to  pidilic  disclosure  con¬ 
tained  in  5  U.S.C.  552  unless,  iQX>n  proper 
notice  to  the  complainant  and  an  oppor¬ 
tunity  to  respond,  the  FEIA  determines 
that  disclosure  would  be  in  the  public 
interest. 

§  303.185  Decuion. 

After  consideration  of  a  written  com¬ 
plaint,  unless  written  verification  of  a 
verbal  complaint  was  not  requested,  and 
of  other  relevant  information  received  or 
obtained  during  the  proceeding,  the  ETIA 
may: 

(a)  Issue  a  notice  of  probable  viola¬ 
tion  or  remedial  order  for  immediate 
compliance  In  accordance  with  the  pro¬ 
visions  of  Subpart  P  of  this  part; 

(b)  Determine  that  no  violation  has 
occurred  or  that  a  notice  of  probable  vio¬ 
lation  or  a  remedial  order  for  immediate 
compliance  would  not  be  appropriate;  or 

(c)  Take  such  other  action  as  it  deems 
appropriate. 

Subpart  P — Notice  of  Probable  Violation 
and  Remedial  Order 

§  303.190  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro- 
cediuos  for  determining  the  nature  and 
extent  of  violations  of  the  FEIA  regula¬ 
tions  stated  in  this  Part  303,  Parts  305 
and  307  of  this  chapter  and  the  proce¬ 
dures  for  issuance  of  a  notice  of  probable 
violation,  a  remedial  order,  or  a  reme¬ 
dial  order  for  immediate  comidiance. 

(b)  When  any  report  required  by  the 
FEA  or  any  audit  or  investigation  dis¬ 
closes,  or  the  FEIA  otherwise  discovers, 
thht  there  is  reason  to  believe  a  violation 
of  any  provision  of  this  Part  303,  Part 
305  or  307  of  this  chapter,  or  any  order 
issued  thereunder,  has  occurred,  is  con¬ 
tinuing  or  is  about  to  occur,  the  FEA 
may  conduct  proceedings  to  determine 
the  nature  and  extent  of  the  violation 
and  may  issue  a  remedial  order  there¬ 


after.  The  FEA  may  omnmence  such  pro¬ 
ceeding  by  serving  a  notice  of  probable 
violation  or  by  issuing  a  remedial  order 
for  immediate  compliance. 

§  303.191  Notice  of  probable  violation. 

(a)  The  FEA  may  begin  a  proceeding 
under  this  suld>af  t  by  issuing  a  notice  of 
probable  violation  if  the  FEIA  has  rea¬ 
son  to  believe  that  a  violation  has  oc¬ 
curred,  is  continuing,  or  is  about  to  occur. 

(b)  Within  10  days  of  the  service  of  a 
notice  of  probable  violation,  the  person 
upon  whom  the  notice  is  served  may  file 
a  reply  wdth  the  FEA  office  that  issued  the 
notice  of  probable  violation  at  the  ad¬ 
dress  provided  in  §  303.12.  The  FEIA  may 
extend  the  10-day  period  for  good  cause 
shown. 

(c)  The  reply  shall  be  in  writing  and 
signed  by  the  person  filing  it.  The  reply 
shall  contain  a  full  and  complete  state¬ 
ment  of  all  relevant  facts  pertaining  to 
the  act  or  transaction  that  is  the  subject 
of  the  notice  of  probable  violation.  Such 
facts  shall  include  a  complete  statement 
of  the  business  or  other  reasons  that 
justify  the  act  or  transaction,  if  appro¬ 
priate;  a  detailed  description  of  the  act 
or  transaction;  and  a  full  discussion  of 
the  pertinent  provisions  and  relevant 
facts  refiected  in  any  documents  submit¬ 
ted  writh  the  reply.  Copies  of  all  relevant 
contracts,  agreements,  leases,  instru¬ 
ments,  and  other  documents  shall  be 
submitted  wdth  the  reply.  When  the  no¬ 
tice  of  probable  violation  pertains  to  only 
one  step  of  a  larger  integrated  transac¬ 
tion,  the  facts,  circumstances,  and  other 
relevant  information  regarding  the  en¬ 
tire  transaction  shall  be  submitted. 

(d)  The  reply  shall  include  a  discus¬ 
sion  of  all  relevant  authorities,  including, 
but  not  limited  to  FEA  and  EIPA  rulings, 
regulations,  interpretations,  and  deci¬ 
sions  on  appeal  and  exception  relied  upon 
to  support  the  particular  position  taken. 

(e)  The  reply  should  indicate  whether 
the  person  requests  or  intends  to  request 
a  conference  regarding  the  notice.  Any 
request  not  made  at  the  time  of  the  reply 
shall  be  made  as  soon  thereafter  as  pos¬ 
sible  to  insure  that  the  conference  is 
held  when  it  will  be  most  beneficial.  A 
request  for  a  conference  must  conform 
to  the  requirements  of  Subpart  N  of  this 
part,  which  determination  is  within 
FEA’s  discretion. 

(f)  If  a  person  has  not  filed  a  reply 
with  the  FEA  within  the  10-day  period 
provided,  and  the  FEA  has  not  extended 
the  10-day  period,  the  person  shall  be 
deemed  to  have  conceded  the  accuracy 
of  the  factual  allegations  and  legal  con¬ 
clusions  stated  in  the  notice  of  probable 
violation. 

(g)  If  the  FEIA  finds,  after  the  10-day 
period  provided  in  S  303.191(b),  that  no 
violation  has  occurred,  Ls  continuing,  or 
is  about  to  occur,  or  that  for  any  reason 
the  issuance  of  a  remedial  order  would 
not  be  appropriate,  it  shall  notify,  in 
writing,  tiie  person  to  whom  a  notice  of 
probable  violation  has  been  issued  th&t 
the  notice  is  rescinded. 

§  303.192  Remedial  order. 

(a)  If  the  FEIA  finds,  after  the  10-day 
period  provided  in  S  303.191(b),  that  a 


FEDERAL  REGISTER,  VOL.  40,  NO.  91 — FRIDAY,  MAY  9,  1975 


RULES  AND  REGULATIONS 


20185 


\ 

violation  has  occurred,  is  continuing,  or 
is  about  to  occur,  the  PEA  may  issue  a 
remedial  order.  The  order  shall  include 
a  written  statement  setting  forth  the 
relevant  facts  and  the  legal  basis  of  the 
remedial  order. 

(b)  A  remedial  order  issued  under  this 
section  shall  be  effective  upon  issuance, 
in  accordance  with  its  terms,  until 
stayed,  suspended,  modified,  or  rescinded. 
A  remedial  order  shall  remain  in  effect 
notwithstanding  the  filing  of  an  applica¬ 
tion  to  modify  or  rescind  it  under  Sub¬ 
part  K  of  this  part. 

(c)  A  remedial  order  may  be  referred 
at  any  time  to  the  Department  of  Justice 
for  appropriate  action  in  accordance 
with  Subpart  Q  of  this  part. 

§  303.19,3  ilfniocliiil  order  for  itiiiiiediule 
eoiiipliiinee. 

(a)  Notwithstanding  the  provisions  of 
55  303.191  and  303.192,  the  PEA  may 
issue  a  remedial  order  for  immediate 
compliance,  which  shall  be  effective  upon 
issuance  and  until  rescinded  or  sus¬ 
pended,  if  it  finds  that: 

( 1 )  There  is  a  strong  probability  that 
a  violation  has  occurred,  is  continuing 
or  is  about  to  occur; 

(2)  Irreparable  harm  will  occur  unless 
the  violation  is  remedied  immediately; 
and 

(3)  The  public  interest  requires  the 
avoidance  of  such  irreparable  harm 
through  immediate  compliance  and 
waiver  of  the  procedures  afforded  under 
§5  303.191  and  303.192. 

(b)  A  remedial  order  for  immediate 
compliance  shall  be  served  promptly  by 
telex  or  telegram  upon  the  person  against 
whom  such  order  is  issued,  with  a  copy 
of  the  remedial  order  for  immediate 
compliance  served  by  registered  or  cer¬ 
tified  mail.  The  order  shall  contain  a 
written  statement  of  the  relevant  facts 
and  the  legal  basis  for  the  remedial  or¬ 
der  for  immediate  compliance,  including 
the  findings  required  by  paragraph  (a) 
of  this  section. 

(c)  The  PEA  may  rescind  or  suspend 
a  remedial  order  for  immediate  compli¬ 
ance  if  it  appears  that  the  criteria  set 
forth  in  paragraph  (a)  of  this  section 
are  no  longer  satisfied.  When  appropri¬ 
ate,  however,  such  a  suspension  or  rescis¬ 
sion  may  be  accompanied  by  a  notice  of 
probable  violation  issued  under  §  303.191. 

(d)  If  at  any  time  in  the  course  of  a 
proceeding  commenced  by  a  notice  of 
probable  violation  the  criteria  set  forth 
in  paragraph  (a)  of  this  section  are  sat¬ 
isfied,  the  PEA  may  issue  a  remedial 
order  for  immediate  compliance,  even  if 
the  10-day  period  for  reply  specified  in 
§  303. 191  <b)  has  not  expired. 

(e)  At  any  time  after  a  remedial  order 
for  immediate  compliance  has  become 
effective,  the  PEA  may  refer  such  order 
to  the  Department  of  Justice  for  appro¬ 
priate  action  in  accordance  with  Subpart 
Q  of  this  part. 

§  .30,3.194  Remedirs. 

A  remedial  order  or  a  remedial  order 
for  immediate  compliance  may  require 
the  person  to  whom  it  is  directed  to  take 


such  action  as  the  PEA  determines  is 
necessary  to  eliminate  or  to  compensate 
for  the  effects  of  a  violation. 

§  303.195  .4|>prul. 

(a)  No  notice  of  probable  violation 
issued  pursuant  to  this  subpxart  shall  be 
deemed  to  be  an  action  of  which  there 
may  be  an  administrative  appeal  pursu¬ 
ant  to  Subpart  H  of  this  part. 

(b)  Any  person  to  whom  a  remedial 
order  or  a  remedial  order  for  immediate 
compliance  is  issued  under  this  subpart 
may  file  an  appeal  with  the  PEA  Office 
of  Exceptions  and  Appeals  in  accordance 
with  Subpart  H  of  this  part.  The  appeal 
must  be  filed  within  10  days  of  service 
of  the  order  from  which  the  appeal  is 
taken 

Subpart  Q — Investigations,  Violations, 
Sanctions  and  Judicial  Actions 

§  .30.3.200  liivcsliguliniis. 

ta)  General.  The  PEA  may,  in  its  dis¬ 
cretion,  initiate  investigations  relating 
to  compliance  by  any  person  with  any 
rule,  regulation,  or  order  promulgated  by 
the  PEA  under  the  authority  of  sections 
2  and  12  of  ESECA,  any  decree  of  court 
relating  thereto,  or  any  other  agency  ac¬ 
tion.  The  PEA  encourages  voluntary  co¬ 
operation  with  its  investigations.  When 
the  circumstances  warrant,  however,  the 
PEA  may  issue  subpoenas  in  accordance 
with  and  subject  to  §  303.8.  The  PEA 
may  conduct  investigative  conferences 
and  hearings  in  the  course  of  any  invest! 
gation  in  accordance  with  Subpart  N  of 
this  part,  which  determination  is  within 
PEA’S  discretion. 

(b)  Investigators.  Investigations  will 
be  conducted  by  representatives  of  the 
PEA  who  are  duly  designated  and  au¬ 
thorized  for  such  purposes.  Such  repre- 
senttaives  have  the  authority  to  admin¬ 
ister  oaths  and  receive  affirmations  in 
any  matter  under  investigation  by  the 
PEA. 

(c)  Notification.  Any  person  who  is 
under  investigation  by  the  PEA  in  ac¬ 
cordance  with  this  section  and  who  is 
requested  to  furnish  information  or  doc¬ 
umentary  evidence  shall  be  notified  as  to 
the  general  purpose  for  which  such  in¬ 
formation  or  evidence  is  sought. 

(d)  Termination.  When  the  facts  dis¬ 
closed  by  an  investigation  indicate  that 
further  action  is  unnecessary  or  unwar¬ 
ranted  at  that  time,  the  investigative  file 
will  be  closed  without  prejudice  to  fur¬ 
ther  investigation  by  the  PEA  at  any 
time  that  circumstances  so  warrant. 

fe)  Confidentiality.  Information  re¬ 
ceived  in  an  investigation  under  this  sec¬ 
tion,  including  the  identity  of  the  person 
investigated  and  any  other  person  who 
provides  information  during  the  investi¬ 
gation,  shall,  unless  otherwise  deter¬ 
mined  by  the  PEA,  remain  confidential 
to  the  extent  it  is  covered  under  the  in¬ 
vestigatory  file  exception  to  public  dis¬ 
closure  contained  in  5  U.S.C.  522. 

§  303.201  Violalionw. 

Any  practice  that  circumvents  or  con¬ 
travenes  or  results  in  a  circumvention  or 
contravention  of  the  requirements  of  any 


provision  of  this  Part  303,  Part  305,  or 
307  of  this  chapter  or  any  order  issued 
pursuant  thereto  is  a  violation  of  the 
PEA  regulations  stated  in  such  parts  and 
is  unlawful. 

§  303.202  Sunriions. 

(a)  General.  Any  person  who  violates 
any  provision  of  this  Part  303,  Part  305, 
or  307  of  this  chapter  or  any  order  is¬ 
sued  pursuant  thereto  shall  be  subject  to 
penalties  and  sanctions  as  provided 
herein. 

(1)  The  provisions  herein  for  penalties 
and  sanctions  shall  be  deemed  cumula¬ 
tive  and  not  mutually  exclusive . 

(2)  Each  day  that  a  violation  of  the 
provisions  of  this  Part  303.  Part  305,  or 
307  of  this  chapter  or  any  order  issued 
pursuant  thereto  continues  stiall  be 
deemed  to  constitute  a  separate  viola¬ 
tion  within  the  meaning  of  the  provisions 
of  this  part  relating  to  criminal  fines  and 
civil  penalties. 

(b)  Criminal  Fines.  Any  person  W'ho 
willfully  violates  any  provision  of  this 
Part  303,  Part  305,  or  307  ot  this  chapter 
or  any  order  issued  pursuant  thereto 
shall  be  subject  to  a  fine  of  not  more 
than  $5,000  for  each  violation.  Criminal 
violations  are  prosecuted  by  the  Depart¬ 
ment  of  Justice  upon  referral  by  the 
FEA. 

(c)  Civil  Penalties.  (1)  Any  person 
who  violates  any  provision  of  this  Part 
303,  Part  305,  or  307  of  this  cliapter  or 
any  order  issued  pursuant  thereto  shall 
be  subject  to  a  civil  penalty  of  not  more 
than  $2,500  for  each  violation  Actions 
for  civil  penalties  are  prosecuted  by  the 
Department  of  Justice  upon  referral  by 
the  FEA. 

<2)  When  the  PEA  considez’s  it  to  be 
appi'opriate  or  advisable,  the  PEA  may 
compi-omise  and  settle,  and  collect  civil 
penalties. 

(d)  Other  Penalties.  Willful  conceal¬ 
ment  of  material  facts,  or  false  or  ficti¬ 
tious  or  fraudulent  statements  or  repre¬ 
sentations,  or  willful  use  of  any  false 
writing  or  document  containing  false, 
fictitious  or  fraudulent  statements  per¬ 
taining  to  matters  within  the  scope  of 
the  ESECA  or  PEAA  by  any  person 
shall  subject  such  person  to  the  crimi¬ 
nal  penalties  provided  in  18  U.S.C. 
1001  (1970). 

§  .303.203  InjunrIiunK. 

Whenever  it  appears  to  the  PEA  that 
any  person  has  engaged,  is  engaged,  or  is 
about  to  engage  in  any  act  or  practice 
constituting  a  violation  of  any  regula¬ 
tion  or  order  issued  under  this  part  303, 
Part  305  or  307  of  this  chapter,  PEA  may 
I’equest  the  Attorney  General  to  bring 
a  civil  action  in  the  appropriate  district 
court  of  the  United  States  to  enjoin  such 
acts  or  practices  and,  upon  a  proper 
showing,  a  temporary  restraining  order 
or  a  preliminary  or  permanent  injunc¬ 
tion  shall  be  granted  without  bond.  The 
relief  sought  may  include  a  mandatory 
injunction  commanding  any  person  to 
comply  with  any  provision  of  such  order 
or  regulation,  the  violation  of  which  is 
p»-ohibited  by  section  12(a)  of  ESECA. 
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PART  305— COAL  UTILIZATION 

2.  duster  n  of  10  Code  of  Federal 
Regulations  is  amended  to  add  Part  305, 
which  reads  as  follows: 

Sec. 

305.1  Scope. 

305:3  Definitions. 

305.3  Powerplants. 

305.4  Major  fuel  burning  Installations. 

305 Ji  Public  participation. 

305.6  Consultation  with  EPA. 

305.7  Effective  date  of  prohibition  orders. 
305a  Modification,  rescission  and  suspen¬ 
sion  of  prohibition  orders. 

305.9  Consideration  of  environmental  Im¬ 

pact. 

305.10  Procedures. 

Authoritt:  (Energy  Supply  and  Environ¬ 
mental  Coordination  Act  of  1974  (Pub.  L. 
93-319);  Federal  Energy  Administration  Act 
of  1974  (Pub.  L.  93-275):  EO  11790  (  39  FR 
23185)). 

§  305.1  Scope. 

(a)  Applicability.  This  part  applies  to 
certain  powerplants  and  major  fuel  burn¬ 
ing  installations  that  FEA  is  authorized 
to  prohibit  from  burning  natural  gas  or 
petroleum  products  as  their  primary 
energy  source. 

(b)  Purpose.  This  part,  together  with 
Part  303  of  this  chapter,  establishes  the 
methods  and  procedures  by  which  FEA 
will  exercise  its  powers  under  section  2 
of  ESECA  to  prohibit  a  powerplant  or 
major  fuel  burning  installation  from 
burning  natural  gas  or  petroleum  prod¬ 
ucts  as  its  primary  energy  source. 

§  305.2  Definitions. 

For  purposes  of  this  part — 

“Action”  means  a  prohibition  order, 
or  modification  or  rescission  of  such 
order,  issued  by  FEA  pursuant  to  sec¬ 
tions  2  (a)  and  (b)  of  ESECA. 

“Air  pollution  requirement”  means  any 
emission  limitation,  schedule  or  time¬ 
table  for  compliance,  or  other  require¬ 
ment,  which  is  prescribed  imder  any  Fed¬ 
eral,  State,  or  local  law  or  regulation,  in¬ 
cluding  the  Clean  Air  Act  (except  for  any 
requirement  prescribed  under  subsec¬ 
tions  (c)  or  (d)  of  section  119,  section 
110(a)  (2)  (F)  (V),  or  section  303  of  such 
Act) ,  and  which  limits  stationary  source 
emissions  resulting  from  combustion  of 
fuels  (including  a  prohibition  on.  or 
specification  of,  the  use  of  any  fuel  of 
any  type,  grade,  or  pollution  characteris¬ 
tic). 

“Clean  Air  Act”  means  the  Clean  Air 
Act,  as  amended,  42  n.S.C.  1857,  et  seq. 
(1970),  as  amended  by  Pub.  L.  93-319,  88 
Stat.  246. 

“Coal”  includes  coal  derivatives. 
“Compliance  date  extension”  means  an 
extension  issued  by  the  Administrator  of 
EPA  in  accordance  with  section  119(c)  of 
the  Clean  Air  Act  as  a  resxilt  of  which 
a  powerplant  or  major  fuel  burning  in¬ 
stallation  may  not.  until  January  1. 1979, 
be  prohibited,  by  reason  of  the  applica¬ 
tion  of  any  air  pollution  requirement, 
from  burning  coal  which  is  available  to 
that  source,  except  as  otherwise  provided 
in  section  119(d)  (3)  of  that  Act. 

“EPA”  means  the  Environmental  Pro¬ 
tection  Agency. 


“ESECA”  means  the  Energy  Supply 
and  Environmental  Cbordination  Act  of 
1974  (Pub.  L.  93-319). 

“PEA”  means  the  Federal  Energy  Ad¬ 
ministration,  Including  the  Administra¬ 
tes  of  FEA  (s  his  delegate. 

“Interested  person”  includes  monbers 
of  the  public,  as  well  as  any  person  with 
an  interest  sou^t  to  be  protected  under 
ESECA. 

“Major  fuel  burning  installatiexi" 
means  an  installation  or  unit  other  than 
a  powerplant  that  has  or  is  a  fossil-fuel 
fired  boiler,  burner,  or  other  oombuster 
of  fuel  or  any  comUnation  thereof  at  a 
single  site,  and  includes  any  person  who 
owns,  leases,  (s>erates  or  controls  any 
such  installation  or  unit. 

“Natural  gas”  includes  dry  gas  and 
casinghead  gas. 

“Person"  means  any  association,  firm, 
company,  corporation,  estate,  individual. 
Joint-ventiu«,  partnership,  or  stde  pro¬ 
prietorship  or  any  other  entity  however 
organized  including  charitable,  educa¬ 
tional,  or  other  eleemosynary  institu¬ 
tions,  and  the  Federal  Government,  in¬ 
cluding  corporations,  departments.  Fed¬ 
eral  agencies,  and  other  instrumentali¬ 
ties,  and  State  and  local  governments, 
and  includes  any  officer,  director,  owner 
or  duly  authorized  representative  there¬ 
of.  The  FEA  may,  in  regulations  and  in 
any  forms  issued  in  this  part,  treat  as  a 
person: 

(a)  A  parent  and  the  consolidated  and 
unconsolidated  entities  (if  any)  which  it 
directly  or  indirectly  controls, 

(b)  A  parent  and  its  consolidated  en¬ 
tities, 

(c)  An  imconsolldated  entity,  or 

(d)  Any  part  of  a  person. 

“Petroleum  product”  means  crude  oil. 

residual  fuel  oil  or  any  r^ned  petroleum 
product,  as  that  last  term  is  defined  in 
section  3(5)  of  the  Emergency  Petroleum 
Allocation  Act  of  1973. 

“Powerplant”  means  a  fossil-fuel  fired 
steam  electric  generating  unit  that  pro¬ 
duces  electric  power  for  piirposes  of  sale 
or  exchange,  and  includes  any  person 
who  owns,  leases,  operates  or  controls 
any  such  unit. 

“Primary  energy  source”  means,  with 
respect  to  a  powerplant  or  major  fuel 
burning  installation  that  utilizes  fossil 
fuels,  the  fuel  that  is  or  will  be  used  for 
all  purposes  except  for  the  minimum 
amounts  required  for  startup,  testing, 
fiame  stabilization  and  control:  and  ex¬ 
cept  for  such  minimum  amounts  re¬ 
quired  to  enable  such  powerplant  or  ma¬ 
jor  fuel  burning  installation  to  comply 
with  applicable  primary  standard  con¬ 
ditions  prescribed  by  EPA  in  accord¬ 
ance  with  40  CFR  55.04:  Provided,  Such 
minimum  amounts  of  fuel  may  be  used 
only  when  such  primary  standard  con¬ 
ditions  include  the  utilization  of  inter¬ 
mittent  control  systems  and  only  during 
such  temporary  periods  when  use  of 
such  minimum  amounts  is  absolutely 
necessary  to  meet  the  terms  of  the  pri¬ 
mary  standard  conditions  relating  to  use 
of  intermittent  control  systems. 

“Proceeding”  means  the  process  and 
activity,  and  any  part  thereof,  instituted 


by  the  FEA,  either  on  its  initiative  or  in 
response  to  an  application  submitted  by 
a  powerplant  or  major  fuel  burning  in¬ 
stallation,  that  may  lead  to  an  action  by 
FEA. 

“Prohibition  order”  means  a  directive 
issued  by  FEA  pursuant  to  sections  2  (a) 
and  (b)  of  ESECA  that  prohibits  a  pow¬ 
erplant  or  major  fuel  burning  inutaiitdiinn 
from  burning  natural  gas  or  petroleiun 
products  as  its  primary  energy  source. 

“Stationary  source  fuel  or  emission 
limitation”  means  any  emission  limita¬ 
tion,  schedule  or  timetable  of  compli¬ 
ance,  or  other  requirement,  which  is 
prescribed  tmder  the  Clean  Air  Act 
(other  than  sections  119,  111(b).  112,  or 
303)  or  contained  in  an  applicable  Im¬ 
plementation  plan  (other  than  a  re¬ 
quirement  imposed  imder  authority  de¬ 
scribed  in  section  110(a)  (2)  (F)  (v)  of 
such  Act),  and  which  limits,  or  is  de¬ 
signed  to  limit,  stationary  source  emis¬ 
sions  resulting  from  combustion  of  fuels, 
including  a  prohibition  on.  or  specifica¬ 
tion  of.  the  use  of  any  fuel  of  any  tjrpe, 
grade,  or  pollution  characteristic. 

“Temporary  Suspension”  means  a  sus¬ 
pension  issued  to  any  person  by  the  Ad¬ 
ministrator  of  E3*A  in  accordance  with 
section  119(b)  of  the  Clean  Air  Act  that 
results  in  the  temporary  suspension  of 
any  stationary  source  fuel  or  emission 
limitation  as  it  applies  to  such  person 
during  any  period  beginning  June  22, 
1974  and  ending  on  or  before  June  30. 
1975. 

Throughout  this  part  the  use  of  a  word 
or  term  in  the  singular  shall  include  the 
plural  and  the  use  of  the  male  gender 
shall  include  the  female  gender. 

§  305.3  Powerplants. 

(a)  Any  powerplant  shall  be  prohibited 
from  using  natural  gas  or  petroleum 
products  as  its  primary  energy  source, 
by  means  of  the  issuance  of  a  prohibi¬ 
tion  order  to  such  powerplant,  if  the 
findings  stated  in  paragraph  (b)  of  this 
section  are  made  by  FEIA.  FEA  may,  at 
its  discretion,  make  these  findings  for  an 
individual  powerplant  or  for  combina¬ 
tions  thereof  at  a  single  site. 

(b)  No  powerplant  shall  be  prohibited 
from  burning  natural  gas  or  petroleum 
products  as  its  primary  energy  source 
unless  FEA  finds  that: 

(1)  The  powerplant  on  June  22,  1974 
had  the  “capability  and  necessary  plant 
equipment”  to  bum  coal.  For  purposes 
of  (ietermlnfng  whether  a  powerplant 
had  capability  and  necessary  plant 
equipment,  FEA  will  evaluate  coal  and 
ash  handling  facilities  and  i^purte- 
nances — internal  and  external;  availa¬ 
bility  of  land  for  the  storage  of  coal ;  and 
other  equipment  such  as  a  boiler,  un¬ 
loaders,  conveyors,  crushers,  pulverizers, 
scales,  burners,  soot  blowers,  and  special 
coal-bumlng  instrumentation  and  con¬ 
trols.  The  absence  of  any  one  or  combi¬ 
nation  of  these  facilities  or  equipment  is 
not  groimds,  however,  for  concluding 
that  the  plant  lacked  the  capeJsility  and 
the  necessary  plant  equipment  to  bum 
coal. 
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(2)  The  prohibition  of  the  utilization 
of  natural  gas  or  petroleiun  products  is 
“practicable  and  consistent  with  the  pur¬ 
poses  of  ESECA.”  For  purposes  of  this 
finding — 

(i)  The  determination  of  the  “practi¬ 
cability”  of  a  prohibition  shall  include  an 
analysis  of  the  reasonableness  of  addi¬ 
tional  costs  associated  with  burning  coal, 
including,  but  not  limited  to,  fuel  costs, 
costs  of  equipment  for  coal  burning,  the 
costs  of  complying  with  the  requirements 
of  the  Clean  Air  Act,  and  the  costs  of 
complying  with  other  applicable  environ¬ 
mental  protection  requirements;  as  well 
as  the  financial  capabilities  of  the  power- 
plant  owner.  The  analysis  concerning  the 
costs  associated  with  the  requirements 
of  the  Clean  Air  Act  shall  be  based  on 
the  facts  that  are  available  to  FEA  prior 
to  the  time  of  issuance  of  the  order. 

(ii)  The  prohibition  shall  be  considered 
to  be  “consistent  with  the  purposes”  of 
ESECA  if  it  serves  as  a  means  to  discour¬ 
age  the  use  pf  natural  gas  and  petroleum 
products  arid  to  encourage  increased  or 
continued  use  of  coal  by  powerplants  in 
a  manner  that  is  consistent,  to  the  fullest 
extent  practicable,  with  existing  national 
commitments  to  protect  and  improve  the 
environment. 

(3)  Coal  and  coal  transportation  fa¬ 
cilities  will  be  avnilable  during  the  period 
the  prohibition  is  in  effect.  For  purposes 
of  this  finding — 

(i)  The  availability  of  coal  shall  be 
determined  by  evaluating  the  type  of  coal 
that  it  is  anticipated  that  the  power- 
plant  will  be  able  to  utilize,  and  the  loca¬ 
tion  of  such  coal:  evaluating  the  practi- 
cabilitv  of  coal  production,  including  the 
possibility  of  new  mines  being  opened, 
and  anticipated  demand;  and  evaluat¬ 
ing  State  or  local  laws  or  policies  limit¬ 
ing  the  extraction  or  utilization  of  coal. 

(11)  The  availability  of  coal  trans¬ 
portation  facilities  shall  be  determined 
by  evaluating  the  method  by  which  coal  is 
or  could  be  transported  to  the  power- 
plant,  including  the  availability  of  rolling 
stock  and  trucks,  barges,  pipelines  and 
other  relevant  means  of  transportation. 

(4)  The  prohibition  will  not  “Impair 
the  reliability  of  service”  in  the  area 
served  by  the  powerplant.  For  piu-poses  of 
this  finding — 

(i)  Whether  there  will  be  an  impair¬ 
ment  of  the  “reliability  of  service”  shall 
be  determined  by  an  analysis  of  the  loads 
of  the  electric  power  dispatching  system 
of  which  the  powerplant  is  a  part,  the  net 
dependable  electrical  capacity  and 
energy  resources  of  such  system  in  rela¬ 
tion  to  the  powerplant’s  electric  power 
and  energy  output  as  a  result  of  a  prohi¬ 
bition  order,  and  an  evaluation  of  the 
effects  on  such  system  of  any  scheduled 
outage  the  powerplant  might  experience 
in  ceasing  tiie  burning  of  natural  gas  or 
petroleum  products  as  its  primary  energy 
source. 

(il)  “Impairment”  means  a  significant 
Increase  in  the  probability  of  loss  of  load 
on  the  dispatching  system  of  which  the 
powerplant  is  a  part  that  would  result 
from  such  powerplant  being  prohibited 
from  burning  natural  gas  or  petroleiun 
products  as  its  primary  energy  source. 


which  increase  in  probability  of  loss  is 
sufficient  to  result  in  a  substantial  hazard 
to  commerce  or  the  public  health  and 
safety. 

(c)  A  powerplant  may  be  prohibited 
from  using  natural  gas  or  petroleum 
products  as  its  primary  energy  source  as 
a  result  of  FEA  action  taken  on  its  initia¬ 
tive  or  at  the  conclusion  of  a  proceeding 
initiated  by  an  application. 

(d)  Prior  to  issuance  of  a  prohibition 
order  to  a  powerplant  that  is  applicable 
for  the  period  ending  prior  to  ornn  June 
30,  1975,  FEA  shall  take  into  account  the 
likelihood  that  such  powerplant  will  be 
permitted  to  burn  coal  after  June  30, 
1975.  FEA  may  consider,  in  determining 
“likelihood,”  the  potentiality  that  en¬ 
vironmental  or  economic  constraints 
would  prevent  the  powerplant  from  burn¬ 
ing  coal  after  June  30,  1975. 

§  305.4  Major  furl  burning  installations. 

(a)  A  major  fuel  burning  installation 
may  be  prohibited  from  using  natural  gas 
or  petroleum  products  as  its  primary 
energy  source  by  means  of  the  issuance  of 
a  prohibition  order  to  such  installation  if 
the  findings  stated  in  paragraph  (b)  of 
this  section  are  made  by  FEA.  FEA  may, 
at  its  discretion,  make  these  findings  for 
an  individual  fossil-fuel  boiler,  burner  or 
other  combuster  of  fuel,  or  for  combina¬ 
tions  thereof  at  a  single  site. 

(b)  No  major  fuel  burning  installa¬ 
tion  shall  be  prohibited  from  burning 
natural  gas  or  petroleum  products  as  its 
primary  energy  source  unless  FEA  finds 
that: 

(1)  The  major  fuel  burning  installa¬ 
tion  has  a  design  firing  rate  of  100  million 
Btu’s  per  hours  or  greater  and  on  June 
22, 1974  had  the  capability  and  necessary 
plant  equipment  to  burn  coal.  For  pur¬ 
poses  of  determining  whether  a  major 
fuel  biuning  installation  had  capability 
and  necessary  plant  equipment,  FEA  will 
evaluate  coal  and  ash  handling  facilities 
and  appurtenances — internal  and  exter¬ 
nal;  availability  of  land  for  the  storage 
of  coal;  and  equipment  such  as  a  boiler, 
burner  or  other  combuster  of  fuel,  un¬ 
loaders,  coni^eyors,  crushers,  pulverizers, 
scales,  burners,  soot  blowers,  and  special 
coal-burning  instrumentation  and  con¬ 
trols.  The  absence  of  any  one  or  combina¬ 
tion  of  these  facilities  or  equipment  is  not 
grounds,  however,  for  concluding  that 
the  installation  lacked  the  capability  and 
the  necessary  plant  equipment  to  bum 
coal. 

(2)  The  prohibition  of  the  utilization 
of  natural  gas  and  petroleum  products 
is  “practicable  and  consistent  with  the 
pmposes  of  ESECA.”  For  purposes  of  this 
finding — 

(i)  The  determination  of  the  “prac¬ 
ticability”  of  a  prohibition  shall  include 
an  analysis  of  the  reasonableness  of  ad¬ 
ditional  costs  associated  with  burning 
coal,  including,  but  not  limited  to,  fuel 
costs,  costs  of  equipment  for  coal  burn¬ 
ing,  costs  of  compl3dng  with  tiie  re¬ 
quirements  of  the  Clenn  Air  Act,  and  the 
costs  of  complsdng  with  other  applicable 
envlronmentel  protection  requirements; 
as  well  as  the  financial  capabilities  of 
the  owner  of  the  major  fuel  burning  in¬ 


stallation.  The  analysis  concerning  the 
costs  associated  with  the  requirements 
of  the  Clean  Air  Act  shall  be  based  on 
the  facts  that  are  available  to  FEA 
prior  to  the  time  of  issuance  of  the  order. 

(ii)  The  prohibition  shall  be  con¬ 
sidered  to  be  “consistent  with  the  pur¬ 
poses”  of  ESECA  if  it  serves  as  a  means 
to  discourage  the  use  of  natural  gas  and 
petroleum  products  and  to  encourage 
the  use  of  coal  as  a  primary  energy 
source  by  major  fuel  burning  installa¬ 
tions  in  a  manner  consistent,  to  the  full¬ 
est  extent  practicable,  with  existing  na¬ 
tional  commitments  to  protect  and  im¬ 
prove  the  environment. 

(3)  Coal  and  coal  transportation  fa¬ 
cilities  will  be  available  during  the  period 
the  prohibition  order  is  in  effect.  For 
purposes  of  this  finding — 

(i)  The  availability  of  coal  shall  be 
determined  by  evaluating  the  type  of 
coal  that  it  is  anticipated  that  the  ma¬ 
jor  fuel  burning  installation  will  be  able 
to  utilize  and  the  location  of  such  coal; 
evaluating  the  practicability  of  coal 
production,  including  the  possibility  of 
new  mines  being  opened  during  the  pe¬ 
riod  the  prohibition  order  is  in  effect, 
and  anticipated  demand;  and  evaluat¬ 
ing  State  or  local  laws  or  policies  limit¬ 
ing  the  extraction  or  the  utilization  of 
coal. 

(ii)  The  availability  of  coal  transpor¬ 
tation  facilities  shall  be  determined  by 
evaluating  the  method  by  which  coal  is 
or  could  be  transported  to  the  major 
fuel  burning  Installation,  including  the 
availability  of  rolling  stock  and  trucks, 
barges,  pipelines  and  other  relevant 
means  of  transportation. 

(c)  In  selecting  a  major  fuel  burning 
installation  for  an  order  prohibiting 
that  installation  from  burning  natural 
gas  or  petroleum  products  as  its  primary 
energy  source,  the  FEA  shall  ccmslder, 
among  other  factors,  the  following:  The 
location  of  the  installation,  the  produc¬ 
tion  or  output  of  the  installation,  the 
ourpo.se  for  which  coal  would  be  burned, 
the  quantity  of  natural  gas  or  petro¬ 
leum  product  presently  burned,  and  the 
practicability  of  burning  coal  given  the 
short-term  variation  of  demand  for  out¬ 
put  by  the  installation. 

(d)  Prior  to  Issuance  of  a  prohibition 
order  to  a  major  fuel  burning  installa¬ 
tion  that  is  applicable  for  the  period 
ending  prior  to  or  on  June  30,  1975,  PEA 
shall  take  into  account  the  likelihood 
that  such  installation  will  be  permitted 
to  bum  coal  after  Jime  30.  1975.  PEA 
may  consider,  in  determining  “likeli¬ 
hood,”  the  potentiality  that  environmen¬ 
tal  or  economic  constraints  would  pre¬ 
vent  the  installation  from  burning  coal 
after  June  30, 1975. 

(e)  A  ma.ior  fuel  burning  installation 
may  be  prohibited  from  burning  natural 
gas  or  petroleum  products  as  its  primary 
energy  source  as  a  result  of  FEA  action 
taken  on  its  own  initiative  or  at  the 
conclusion  of  proceedings  initiated  by 
an  application. 

§  305.5  Public  participation. 

(a)  Prohibition  orders  that  are  appli¬ 
cable  for  a  period  ending  prior  to  or  on 
June  30,  1975.  No  powerplant  or  major 
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fuel  burning  Installation  shall  be  Issued 
an  order  that  is  applicable  for  a  period 
pnriing  prior  to  or  on  June  30,  1975  pro¬ 
hibiting  that  powerplant  or  installation 
from  burning  natui^  gas  or  petroleum 
products  as  its  primary  energy  source 
unipRs  prior  to  Issuance  of  such  order 
there  has  been  published  in  the  F^iral 
Register  a  notice  of  FEA’s  intent  to 
issue  a  prohibition  order  and  an  oppor¬ 
tunity  given  to  interested  persons  to 
make  written  presentation  of  data, 
views  and  arguments  regarding  such 
order. 

(b)  Prohibition  orders  applicable  after 
June  30.  1975.  No  powerplant  or  major 
fuel  burning  installation  shaU  be  issued 
an  order  that  is  applicable  after  June 
1975  (or  modification  of  an  order  to 
make  it  applicable  after  June  30,  1975) 
prohibiting  that  powerplant  or  installa¬ 
tion  from  burning  natural  gas  or  petro¬ 
leum  products  as  its  primary  energy 
source  imless  prior  to  issuance  of  such 
order  there  has  been  published  in  the 
Federal  Register  a  notice  of  FEA’s  in¬ 
tent  to  issue  a  prohibition  order  and  an 
opportunity  given  to  interested  persons 
to  make  oral  and  written  presentation 
of  data,  views  and  arguments. 

§  305.6  Consultation  with  EPA. 

Prior  to  issuance  of  a  prohibition  order 
to  a  powerplant  or  a  major  fuel  burning 
installation  that  is  applicable  for  a  pe¬ 
riod  ending  prior  to  or  on  Jime  30,  1975, 
the  FEA  shall  consult  with  the  Ad¬ 
ministrator  of  EPA. 

§  305.7  Effective  date  of  prohibition 
orders. 

(a)  Prohibition  orders  that  are  ap¬ 
plicable  for  a  period  ending  prior  to  or 
on  June  30, 1975.  The  prohibitions  .stated 
in  a  prohibition  order  issued  to  a  power- 
plant  or  major  fuel  burning  installation 
that  is  applicable  for  a  period  ending 
prior  to  or  on  June  30, 1975  shall  not  be¬ 
come  effective  (1)  until  the  date  that 
the  Administrator  of  EPA  certifies,  pur¬ 
suant  to  section  119(d)  (1)  (A)  of  the 
Cfiean  Air  Act,  is  the  earliest  date  the 
powerplant  or  installation  will  be  able 
to  comply  with  the  air  pollution  re¬ 
quirements  that  will  be  applicable  to  it, 
and  (2)  until  FEA  has  served  the  af¬ 
fected  powerplant  or  major  fuel  burn¬ 
ing  installation  a  Notice  of  Effectiveness, 
as  provided  in  SS  303.10(b)  and  303.37 

(b)  of  this  chapter.  Such  order  will  not 
be  effective  for  amy  period  certified  by 
the  Administrator  of  EPA  pursuant  to 
section  119(d)(3)(B)  of  such  Act. 

(b)  Prohibition  orders  applicable  af¬ 
ter  June  30, 1975.  The  prohibitions  stated 
in  a  prohibition  order  that  is  applicable 
after  June  30,  1975  (or  in  a  modification 
of  an  order  that  is  applicable  for  the 
period  ending  prior  to  or  on  June  30, 1975 
to  make  it  applicable  after  June  30, 1975) 
issued  to  a  powerplant  or  major  fuel 
burning  installation  shall  not  become  ef¬ 
fective  (1)  until  either  (i)  the  Adminis¬ 
trator  of  EPA  notifies  the  FEIA,  in  ac¬ 
cordance  with  section  119(d)(1)(B)  of 
the  Clean  Air  Act,  that  the  powerplant  or 
installation  will  be  able  on  and  after 
July  1,  1975  to  burn  coal  and  to  comply 


with  all  applicable  air  pollution  require¬ 
ments  without  a  compliance  date  exten¬ 
sion,  or  (ii)  if  no  notification  is  given, 
the  date  that  the  Administrator  of  EPA 
certifies  pursuant  to  section  119(d)(1) 
(B)  of  the  Clean  Air  Act  is  the  earliest 
date  that  the  powerplant  or  installation 
will  be  able  to  comply  with  all  applicable 
requirements  of  section  119  of  that  Act, 
and  (2)  until  FEA  has  taken  the  actions 
described  in  S  305.9  of  this  part  and  has 
served  the  affected  powerplant  or  major 
fuel  burning  installation  a  Notice  of  Ef¬ 
fectiveness,  as  provided  in  $$  303.10(b) 
and  303.37(b)  of  this  chapter.  Such  or¬ 
der  (or  modification)  will  not  be  effec¬ 
tive  during  any  period  certified  by  the 
Administrator  of  EPA  imder  section  119 
(d)  (3)  (B)  of  such  Act. 

§  305.8  Mf>dification,  rescission  and  sus> 
pension  of  prohibition  orders. 

(a)  PEA  may  modify  or  rescind  any 
prohibition  order,  at  any  time  up  to  and 
including  December  31,  1978.  A  modifi¬ 
cation  or  rescission  of  a  prohibition  or¬ 
der  may  be  the  result  of  an  FEA  ac¬ 
tion  taken  on  its  own  initiative  or  at  the 
conclusion  of  proceedings  initiated  by  an 
application.  Modification  or  rescission  of 
issued  prohibition  orders  that  are  not 
yet  effective  will  be  imdertaken  only  on 
F’ElA’s  initiative. 

(b)  Notice  of  intention  to  modify  or 
rescind  any  prohibition  order  (other 
than  tiie  modification  of  an  order  that 
is  applicable  for  a  period  ending  prior  to 
or  on  June  30,  1975,  to  make  it  applica¬ 
ble  after  June  30,  1975,  as  provided  in 
g  305.7(b)  of  this  chapter)  may  be  pub¬ 
lished  in  the  P’ederal  Register.  The  no¬ 
tice  shall  provide  interested  persons  with 
an  opportunity  to  make  written  presen¬ 
tation  of  data,  views  and  arguments  re¬ 
garding  such  action. 

(c)  Upon  notification  by  the  Admin¬ 
istrator  of  EPA,  in  accordance  with  sec¬ 
tion  119(d)  (3)  (B)  of  the  Clean  Air  Act, 
PEA  shall  notify  the  powerplant  or  ma¬ 
jor  fuel  burning  installation  affected 
that  the  prohibition  order  applicable  to 
it  is  suspended  for  the  time  period  certi¬ 
fied  by  the  Administrator  of  EPA  by 
service  of  a  notice  of  the  suspension  of  a 
prohibition  order. 

§  305.9  Consideration  of  environmental 
impact. 

(a)  Prior  to  any  hearings  held  in  con¬ 
nection  with  notices  of  intention  to  is¬ 
sue  prohibition  orders,  FEA  shall  pub¬ 
lish  and  circulate  a  final  programmatic 
environmental  impact  statement  in  ac¬ 
cordance  >with  section  102(2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969.  Such  statement  shall  include  a  dis¬ 
cussion  of  the  environmental  impact  of 
and  alternatives  to  the  E6ECA  coal  uti¬ 
lization  program  and  a  description  of 
the  typical  environmental  impacts  ex¬ 
pected  to  result  from  the  issuance  of  pro¬ 
hibition  orders. 

(b)  Any  notice  of  Intention  to  issue  a 
prohibition  order  applicable  after  June 
30,  1975  shall  provide  that  interested 
persons  shall  be  afforded  an  opportunity 
to  make  written  and  oral  presentations 
of  data,  views  and  arguments,  in  ac¬ 
cordance  with  the  procedures  set  out  in 


the  notice,  regarding  the  environmental 
impact  of  the  issuance  of  a  prohibition 
order  to  the  powerplant  or  major  fuel 
burning  installation  identified  in  the  no¬ 
tice  of  intention,  including  any  site-spe¬ 
cific  environmental  impacts  not  consid¬ 
ered  in  the  programmatic  environmental 
impact  statement  described  in  paragraph 
(a)  of  this  section. 

(c)  Subsequent  to  the  issuance  of  a 
prohibition  order  applicable  after  June 
30,  1975,  to  a  powerplant  or  major  fuel 
burning  installation,  but  prior  to  the 
issuance  of  a  Notice  of  Effectiveness  to 
any  such  powerplant  or  installation,  FEA 
shall  perform  an  analysis  of  the  environ¬ 
ment^  impact  of  the  issuance  of  such 
Notice  of  Effectiveness.  That  analysis 
shall  result  in  either  (1)  issuance  of  a 
declaration  that  a  specific  prohibition 
order  or  group  of  prohibition  orders  will 
not,  if  made  effective  by  issuance  of  a 
Notice  of  Effectiveness,  be  likely  to  have 
a  significant  impact  on  the  quality  of  the 
human  environment,  or  (2)  the  prepara¬ 
tion  of  an  environmental  iifipact  state¬ 
ment  covering  significant  site-specific 
impacts  that  are  likely  to  result  from  a 
specific  prohibition  order  or  group  of 
prohibition  orders  and  that  have  not 
been  adequately  discussed  in  the  pro¬ 
grammatic  environmental  impact  state¬ 
ment  described  in  paragraph  (a)  of  this 
section  or  in  other  official  documents 
made  publicly  available  during  the  FEA 
proceedings  in  connection  with  a  prohibi¬ 
tion  order  or  by  EIPA  in  the  course  of  its 
determinations  with  respect  to  notifica¬ 
tion  or  certification  pursuant  to  section 
119  of  the  Clean  Air  Act,  or  otherwise 
made  available  to  the  public.  If  FEA  pre¬ 
pares  an  environmental  impact  state¬ 
ment  covering  significant  site-specific 
impacts  from  a  prohibition  order  or 
group  of  such  orders,  the  statement  shall 
be  prepared  and  published  for  comment 
in  accordance  with  section  102(2)  (C)  of 
the  National  Environmental  Policy  Act 
of  1969  and  prior  to  issuance  of  a  Notice 
of  Effectiveness.  Interested  persons  may 
request  a  public  hearing  pursuant  to 
S  303.173  of  this  chapter  to  comment  on 
the  COT1  tents  of  a  draft  environmental 
imnact  statement  published  pursuant  to 
thLs  paragraph. 

(d)  Any  prohibition  order  that  has 
been  issued  to  a  powerplant  or  major 
fuel  burning  Installation  for  which  FEA 
has  prepared  a  site-specific  environ¬ 
mental  impact  statement,  pursuant  to 
paragraoh  (c)  of  this  section,  may  be 
modified  or  rescinded  by  FEA  on  its  initi¬ 
ative,  based  upon  the  information  con¬ 
tained  in  such  statement,  prior  to  issu¬ 
ance  of  a  Notice  of  Effectiveness. 

§  305.10  Procedures. 

(a)  All  applications  for  a  prohibition 
order  or  modification  or  rescission  there¬ 
of  shall  be  filed  with  the  FEA  in  ac¬ 
cordance  with  Subparts  B  and  J,  respec¬ 
tively,  of  Part  303  of  this  chapter. 

(b)  Procedures  pertaining  to  issuance 
of  prohibition  orders,  the  modification  or 
rescission  thereof,  and  the  appeal  of  such 
orders  (e.g.,  notice,  hearings,  content  of 
order,  process  of  evaluation,  appeal)  are 
stated  in  Subparts  B,  J  and  H  respec¬ 
tively,  of  Part  303  of  this  chapter. 
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PART  307— NEW  POWERPLANTS 

3.  Chapter  n  of  10  Code  of  Federal 
Regulations  is  amended  to  add  Part  307. 
which  reads  as  follows: 

Sec. 

307.1  Scope. 

307.2  Definitions. 

307.3  Use  of  coal  as  the  primary  energy 

source. 

307.4  Public  participation. 

307.6  Effective  date  of  oonstruction  orders. 

307.6  Identification  of  powerplants  in  the 

early  planning  process. 

307.7  Consideration  of  environmental  im¬ 

pacts. 

807.8  Procedures. 

Authobitt:  (Energy  Supply  and  Environ¬ 
mental  Coordination  Act  of  1074  (Pub.  L.  03- 
310);  Federal  Energy  Administration  Act  of 
1074  (Pub.  L.  03-276):  EO  11700  (30  FR 
23186)). 

§  307.1  Scope. 

(a)  Applicability.  This  part  applies  to 
certain  powerplants  (other  than  com¬ 
bustion  gas  turbine(s)  or  a  combined  cy¬ 
cle  unit(s) )  that  are  in  the  early  plan¬ 
ning  process. 

(b)  Purpose.  This  part,  together  with 
Part  303  of  this  chapter,  establishes  the 
methods  and  procedures  by  which  FEA 
will  exercise  its  powers  under  section  2  of 
ESECA  to  require  a  powerplant  in  the 
early  planning  process  to  be  designed  and 
constructed  to  be  capable  of  using  coal 
as  its  primary  energy  source. 

§  307.2  Definitions. 

For  purposes  of  this  part — 

“Action”  means  a  construction  order, 
or  modification  or  rescission  of  such 
order,  issued  by  FEA  pursuant  to  section 
2(c)  of  ESECA. 

“Clean  Air  Act”  means  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  1857,  et  seq. 
(1970),  as  amended  by  Pub.  L.  93-319,  88 
Stat.  246. 

“Coal”  Includes  coal  derivatives. 
“Combined  cycle  unit”  means  an  elec¬ 
tric  power  generation  unit  that  consists 
of  a  combination  of  one  or  more  com¬ 
bustion  gas  turbine  units  anemone  or  more 
steam  turbine  units  with  the  required 
energy  input  of  the  steam  turbine(s) 
provided  by  and  approximately  matched 
to  the  energy  in  the  exhaust  gas  from 
the  combustion  turbine  unit(s).  Use  of 
small  amoimts  of  supplemental  firing  for 
the  steam  turbine  does  not  preclude  the 
unit  from  being  a  combined  cycle  unit. 

“Combustion  gas  turbine”  means  an 
electric  power  generation  unit  that  is  a 
combination  of  a  rotary  engine  driven 
by  a  gas  under  pressure  that  is  created 
by  the  combustion  of  a  fuel,  usually  nat¬ 
ural  gas  or  a  petroleum  product,  with  an 
electric  power  generator  driven  by  such 
'engine. 

“Construction  order”  means  a  directive 
issued  by  PEA  pursuant  to  section  2(c) 
of  ESECA  that  requires  a  powerplant  in 
the  early  planning  process  to  be  designed 
and  constructed  to  be  capable  of  using 
coal  as  its  primary  energy  source. 

“Early  planning  process”  commences 
10  years  prior  to  the  planned  ccmunence- 
ment  of  the  sale  or  exchange  of  electric 
power  by  a  powerplant  and  terminates 
with  commencement  of  the  driving  of  the 


foimdation  piling,  or  the  equivalent 
foimdation  structural  event,  in  accord¬ 
ance  with  aiH>roved  final  drawings  for 
the  main  boiler  of  the  powerplant. 

“EPA”  means  the  Environmental  Pro¬ 
tection  Agency. 

“ESECA”  means  the  Energy  Supply 
and  Environmental  Coordination  Act  of 
1974  (Pub.  L.  93-319). 

“PEA”  means  the  Federal  Energy  Ad¬ 
ministration,  including  the  Administra¬ 
tor  of  PEA  or  his  delegate. 

“Interested  person”  Includes  members 
of  the  public,  as  well  as  anv  person  with 
an  interest  sought  to  be  protected  imder 
ESECA. 

“Natural  gas”  includes  dry  gas  and 
casinghead  gas. 

“Person”  means  any  association,  firm, 
company,  corporation,  estate,  individual. 
Joint- venture,  partnership,  or  sole  pro¬ 
prietorship  or  any  other  entity  however 
organized  including  charitable,  educa¬ 
tional,  or  other  eleemosynary  institu¬ 
tions,  and  the  Federal  Oovemment 
including  corporations,  departments. 
Federal  agencies,  and  other  instrumen¬ 
talities,  and  State  and  local  governments, 
and  includes  any  officer,  director,  owner 
or  duly  authorized  representative  thereof. 
The  FEA  may,  in  relations  and  in  any 
forms  issued  in  this  part,  treat  as  a 
person: 

(a)  A  parent  and  the  consolidated  and 
unconsolidated  entitles  (if  any)  which  it 
directly  or  indirectly  controls, 

(b)  A  parent  and  its  consolidated 
entities, 

(c)  An  unconsolidated  entity,  or 

(d)  Any  part  of  a  person. 

“Petroleum  product”  means  crude  oil, 

residual  fuel  oil  or  any  refined  petroleum 
product,  as  that  term  is  defined  in  sec¬ 
tion  3(5)  of  the  Emergency  Petroleum 
Allocation  Act  of  1973. 

“Powerplant”  means  a  fossil-fuel  fired 
steam  electric  generating  unit  that  pro¬ 
duces  electric  power  for  purposes  of  sale 
or  exchange,  and  Includes  any  person 
who  owns,  leases,  operates  or  controls 
any  such  unit. 

“Primary  energy  source,”  means  with 
respect  to  a  powerplant  that  utilizes  fos¬ 
sil  fuels,  the  fuel  that  is  or  will  be  used 
for  all  purposes  except  the  minimum 
amounts  required  for  start-up,  testing, 
flame  stabilization  and  control. 

“Proceeding”  means  the  process  and 
activity,  and  any  part  thereof,  instituted 
by  the  PEA,  either  on  its  initiative  or  in 
response  to  an  application  submitted  by 
a  powerplant,  that  may  lead  to  an  action 
by  FEA. 

Throughout  this  part  the  use  of  a  word 
or  term  in  the  singular  shall  include  the 
plural  and  the  use  of  the  male  gender 
shall  include  the  female  gender. 

§  307.3  Use  of  coal  as  the  primary  en¬ 
ergy  source. 

(a)  Any  powerplant  in  the  early  plan¬ 
ning  process  (other  than  a  combustion 
gas  turbine  or  combined  cycle  unit)  may 
be  required  by  PEA  to  be  designed  and 
constructed  to  be  capable  of  using  coal 
as  its  primary  energy  source,  by  means 
of  the  issuance  of  a  construction  order 
to  such  powerplant,  subject  to  the  find¬ 


ings  stated  in  paragraphs  (b)  and  (c)  of 
this  section.  PEA  may,  at  its  discretion, 
make  these  findings  for  an  individual 
powerplant  or  for  a  combinatiem  of 
powerplants  at  a  single  site.  The  require¬ 
ment  that  a  powerplant  be  capable  of 
using  coal  as  its  primary  energy  source 
shall  be  satisfied  if  the  powerplant  is 
designed  and  constructed  to  use  only 
coal  as  its  primary  energy  source,  or  to 
use  two  or  more  fuels  interchangeably, 
one  of  which  is  coal,  as  its  primary 
energy  source. 

(b)  A  powerplant  will  not  be  required 
to  be  designed  and  constructed  to  be 
capable  of  using  coal  as  its  primary 
energy  source  unless  FEA  finds  that  such 
powerplant  is  in  the  early  planning  proc¬ 
ess. 

(c)  No  powerplant  in  the  early  plan¬ 
ning  process  may  be  required  to  be  de¬ 
signed  and  constructed  to  be  capable  of 
using  coal  as  its  primary  energy  source 
if  FEA  finds  that: 

(1)  The  design  or  construction  of  a 
powerplant  with  the  capability  of  using 
coal  as  its  primary  energy  source  is  likely 
to  result  in  an  impairment  of  the  reli¬ 
ability  or  adequacy  of  service  to  be  pro¬ 
vided  by  such  powerplant.  Fbr  purposes 
of  this  finding  whether  there  is  likely  to 
be  an  impairment  of  the  “reliability  or 
adequacy  of  service”  shall  be  determined 
by  an  analysis  of  the  loads  of  the  electric 
power  dispatching  system  of  which  the 
powerplant  would  a  part,  and  the 
net  dependable  electrical  capacity  and 
energy  resources  of  such  system  in  rela¬ 
tion  to  the  powerplant’s  proposed  elec¬ 
tric  power  and  energy  output,  and  an 
evaluation  of  the  effects  of  a  delay,  if 
any,  in  the  commencement  of  the  sale  or 
exchange  of  electric  power  that  might 
result  if  FEA  required  the  powerplant  to 
be  designed  and  constructed  to  be  ca¬ 
pable  of  using  coal  as  its  primary  energy 
source.  (“Impairment”  means  a  signifi¬ 
cant  increase  in  the  probability  of  loss  of 
load  on  the  dispatching  system  of  which 
the  powerplant  would  be  part  as  a  re¬ 
sult  of  FEA  requiring  that  such  power- 
plant  be  designed  and  constructed  to  be 
capable  of  using  coal  as  its  primary 
energy  source,  which  increase  in  prob¬ 
ability  of  loss  would  be  sufficient  to  re¬ 
sult  in  a  substantial  hazard  to  commerce 
or  the  public  health  and  safety.) 

(2)  An  adequate  and  reliable  supply  of 
coal  is  not  reasonably  expected  to  be 
available.  For  purposes  of  this  finding, 
the  availability  of  an  adequate  and  reli¬ 
able  supply  of  coal  shall  be  determined 
by  evaluating  the  type  of  coal  that  it  is 
anticipated  the  powerplant  will  be  able 
to  utilize  and  the  location  of  such  coal; 
evaluating  the  practicability  of  coal  pro¬ 
duction,  including  the  possibility  that 
new  mines  will  be  opened  before  the 
powerplant  commences  the  sale  or  ex¬ 
change  of  electric  power,  and  anticipated 
demand;  and  evaluating  any  State  or 
local  laws  or  policies  limiting  the  extrac¬ 
tion  or  the  utilization  of  coal.  The 
availability  of  coal  transportation  facili¬ 
ties  shall  also  be  considered. 

(d)  In  making  the  evaluation  whether 
a  powerplant  in  the  early  planning  proc¬ 
ess  should  be  required  to  be  designed  and 
constructed  to  be  capable  of  using  coal 
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as  Its  primary  energy  source,  FE!A  shall 
consider,  among  <rther  factors — 

(1)  Tlie  existence  and  effects  of  any 
contractual  cmnmltment  for  the  con¬ 
struction  of  such  powerpiant; 

(2)  The  capability  of  the  powerpiant 
to  recover  any  increase  in  projected  cap¬ 
ital  investmmt  required  as  a  result  of 
a  construction  order  (In  evaluating  cap¬ 
ability.  FEA  will  include  in  its  analysis 
the  owner  of  the  powerpiant.) ; 

(3)  The  potential  loss  of  revenue  re¬ 
sulting  from  a  delay  in  the  commence¬ 
ment  of  the  sale  or  exchange  of  electric 
power,  if  any,  resulting  from  a  construc¬ 
tion  order;  and 

(4)  The  relevant  regulations  or  poli¬ 
cies  of  any  State  or  local  agency  with 
jxirlsdiction  over  the  sale  or  exchange  of 
electric  power  by  poweiplants. 

(e)  A  powerpiant  in  the  early  plan¬ 
ning  process  may  be  required  to  be  des¬ 
ignated  and  constructed  to  be  capable  of 
using  coal  as  its  primary  energy  source  on 
the  basis  of  FEA  action  taken  on  its  ini¬ 
tiative  or  at  the  conclusion  of  proceed¬ 
ings  initiated  by  an  application. 

§  307.4  Public  participation. 

(a)  No  powerpiant  in  the  early  plan¬ 
ning  process  shall  be  issued  a  contruc- 
tion  order  requiring  such  powerpiant  to 
be  designed  and  constructed  to  be  capable 
of  using  coal  as  its  primary  energy  sottrce 
xinless  prior  to  issuance  of  the  order  there 
has  been  published  in  the  Federal  Reg¬ 
ister  a  notice  of  FEA’s  intent  to  issue  a 
construction  order,  and  an  opportunity 
has  been  given  to  interested  persons  to 
make  written  presentation  of  data,  views 
and  arguments  regarding  such  action. 

(b)  Before  issuance  of  an  order  modi¬ 
fying  or  rescinding  a  construction  order, 
FEA  may  publish  in  the  Federal  Regis¬ 
ter  a  notice  of  its  intention  to  issue  such 
order.  The  notice  shall  provide  inter¬ 
ested  persons  with  an  opportunity  to 
make  written  presentation  of  data,  views 
and  arguments  regarding  such  action. 

§  307.5  Effective  date  of  construction 
orders. 

A  construction  order  issued  to  a  power- 
plant  in  the  early  planning  process  shall 
not  be  effective  tmtil  FEA  has  taken  the 
actions  described  in  §  307.7  and  has 
served  such  powerpiant  a  Notice  of  Effec¬ 
tiveness,  as  provided  in  S  303.10(b)  and 
303.47(b)  of  this  chapter. 

§  307.6  Identification  of  powerplants  in 
the  early  planning  process. 

(a)  The  identification  of  powerplants 
in  the  early  planning  process  shall  be 
accomplished  by  requiring  the  filing  of  an 


“Identification  Report”  with  FEA,  at  the 
address  provided  in  S  303.12  of  this  chap¬ 
ter,  and  by  a  review  of  information  other¬ 
wise  on  file  with  or  provided  to  the  Fed¬ 
eral  government.  FEA  may  require  addi¬ 
tional  information  from  a  powerpiant 
subsequent  to  the  filing  of  an  “Identifica¬ 
tion  R^^ort”  to  determine  if  such  power- 
plant  meets  the  criteria  and  other  con¬ 
siderations  stated  in  this  part  pertain¬ 
ing  to  issuance  of  a  construction  order. 

(b)  An  "Identification  Report”  shall 
be  filed  by  each  powerpiant  (other  than 
a  combusticm  gas  turbine  or  combined 
cycle  imit,)  that  is  in  the  early  planning 
process. 

(c) (1)  The  “Identification  Report” 
shall  contain  the  information  required 
by  FEA  Form  C-603-S-0. 

(2)  The  initial  “Report”  shall  be  filed, 
in  accordance  with  a  notice  of  the  re¬ 
quirement  to  file  such  report  published 
in  the  Federal  Register,  by  any  power- 
plant  that  is  in  the  early  planning  proc¬ 
ess  as  of  the  date  specified  In  such  notice. 
Thereafter,  any  powerpiant  that  enters 
the  early  planning  process  at  any  time 
in  a  month  shall  file  an  “Identification 
Report"  with  the  FEA,  at  the  address 
provided  in  §  303.12  of  this  chapter,  by 
the  fifteenth  day  of  the  subsequent 
month. 

§  307.7  Cxmsideration  of  environmental 
impacts. 

(a)  Prior  to  issuance  of  a  construction 
order,  FEA  shall  publish  a  programmatic 
environmental  impact  statement  in  ac¬ 
cordance  with  section  102(2)  (C)  of  the 
National  Elnvlronmental  Policy  Act  of 
1969.  Such  statement  shall  include  a  dis¬ 
cussion  of  the  environmental  impact  of 
and  alternatives  to  the  ESECA  coal  utili¬ 
zation  program  and  a  description  of  the 
typical  environmental  impacts  expected 
to  result  from  the  issuance  of  construc¬ 
tion  orders. 

(b)  A  notice  of  intention  to  issue  a 
construction  order  shall  provide  that  in¬ 
terested  persons  shall  be  afforded  an  op¬ 
portunity  to  make  written  presentation 
of  data,  views  and  arguments,  in  accord¬ 
ance  with  the  procedures  set  out  in  the 
notice,  regarding  the  environmental  im¬ 
pact  of  the  issuance  of  a  construction 
order  to  the  powerpiant  identified  in  the 
notice  of  intention,  includi^  any  site- 
specific  environmental  impact  not  con¬ 
sidered  in  the  programmatic  environ¬ 
mental  impact  statement  described  in 
paragraph  (a)  of  this  section. 

(c)  Subsequent  to  the  issuance  of  a 
construc^on  order  to  a  powerpiant  in 
the  early  planning  process,  but  prior  to 
the  issuance  of  a  Notice  of  Effectiveness 


to  any  such  powerpiant,  FEA  shall  per¬ 
form  an  analysis  of  the  environmental 
impact  of  the  issuance  of  such  Notice 
of  Effectiveness.  That  analysis  shall  re- 
sidt  either  in  (1)  the  issuance  of  a  decla¬ 
ration  that  a  specific  construction  order 
or  group  of  construction  orders,  will  not, 
if  made  effective  by  a  Notice  of  Effective¬ 
ness,  be  likely  to  have  a  significant  im¬ 
pact  on  the  quality  of  the  human  envi¬ 
ronment,  or  (2)  the  preparation  of  an 
environmental  impact  statement  cover¬ 
ing  significant  site-specific  impacts  that 
are  likely  to  result  from  a  specific  con¬ 
struction  order  or  group  of  construction 
orders  and  that  have  not  been  adequately 
discussed  in  the  programmatic  environ¬ 
mental  impact  statement  described  in 
paragraph  (a)  of  this  section,  or  in  other 
official  documents  made  publicly  avail¬ 
able  during  the  FEA  proceedings  in  con¬ 
nection  with  issuance  of  a  construction 
order,  or  otherwise  made  available  to 
the  public.  If  FEA  prepares  an  environ¬ 
mental  impact  statement  covering  sig¬ 
nificant  site-specific  impacts  from  a  con¬ 
version  order  or  group  of  such  orders, 
the  statement  shall  be  prepared  and 
published  for  comment  in  accordance 
with  section  102(2)  (C)  of  the  National 
Environmental  Policy  Act  of  1969  and 
prior  to  issuance  of  a  Notice  of  Effective¬ 
ness.  Interested  persons  may  request  a 
public  hearing  pursuant  to  §  303.173  to 
comment  on  the  contents  of  a  draft 
environmental  impact  statement  pub¬ 
lished  pursuant  to  this  paragraph. 

(d)  Any  prohibition  order  that  has 
been  issued  to  a  powerpiant  or  major 
fuel  burning  installation  for  which  FEA 
has  prepared  a  site-specific  environ¬ 
mental  impact  statement,  pursuant  to 
paragraph  (c)  of  this  section,  may  ^ 
modified  or  rescinded  by  FEA  on  its  ini¬ 
tiative,  based  upon  the  information  con¬ 
tained  in  such  statement,  prior  to  is¬ 
suance  of  a  Notice  of  Effectiveness. 

§  307.8  Procedures. 

(a)  All  applications  for  a  construction 
order  or  modification  or  rescission  there¬ 
of  shall  be  filed  with  the  FEA  in  accord¬ 
ance  with  Subparts  C  and  J,  respec¬ 
tively,  of  Part  303  of  this  chapter. 

(b)  Procediues  pertaining  to  issu¬ 
ance  of  construction  orders,  the  modifi¬ 
cation  or  rescission  thereof,  and  the 
appeal  of  such  orders  (e.g.,  notice,  hear¬ 
ings,  content  of  order,  process  of  evalua¬ 
tion.  appeal)  are  stated  in  Subparts 
C.  J.  and  H  respectively,  of  Part  303  of 
this  chapter. 

(FR  Doc.7S-iai95  PUeU  6-6-75:10:33  am] 
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FEDERAL  ENERGY  ADMINISTRATION 
ENERGY  SUPPLY  AND  ENVIRONMENTAL  COORDINATION  ACT 
Intention  To  Issue  Prohibition  Orders  to  Certain  POwerplants 

The  Federal  Energy  Administration  (“FEA”)  hereby  gives  notice  of  its  intention 
to  issue  prohibition  orders,  pursuant  to  the  authorities  granted  it  by  section  2  of 
the  Energy  Supply  and  Environmental  Coordination  Act  of  1974  (ESECA)  and  in 
accordance  with  10  CFR  Parts  303  and  305,  to  the  following  powerplants: 


Docket  No. 

Owner 

Powerplant 

No. 

Oeneratlng 

station 

Location 

OFU-OOl . . 

.  Ames  Electric  Utility . 

7 

Ames . 

Ames,  Iowa. 

OFU-<W2 . 

.  Iowa  Electric  Light  a  Power  Co . 

1 

Sutherland . 

Marshalltown,  Iowa. 

OFU-003 . . 

. do . 

2 

Do. 

OFU-004 . . 

. do . 

8 

. do. . 

Do. 

OFU-005 . 

.  Iowa  Power  a  Light  Co . 

10 

Des  Moinee . 

Des  Moines,  Iowa. 

OFU-006 . 

. do . 

11 

Do. 

OFU-007 . . 

1 

George  Neal . 

Sails,  Iowa. 

OFU-008 . . 

. do . 

14 

Maynard  Station. . 

Waterloo,  Iowa. 

OFU-009 . . 

.  Kansas  City  Board  of  Public  Utilities.. 

1 

Kaw  River . 

Kansas  City,  Kans. 

OFiT-nin 

2 

. do. . 

Do. 

OFU-Oll . 

8 

. do . 

Do. 

OFU-012 . 

. do . 

1 

Quindaro  No.  8... 

Do. 

OFU-013 . 

2 

. do. . 

Do. 

OFU-OU . 

.  Kansas  City  Power  a  Light  Co . 

3 

Hawthorne . 

Kansas  City,  Mo. 

OFU-015 . 

. do . 

4 

. do. . 

Do. 

OFU-016 . 

. do . a . 

5 

Do. 

OFU-fll7 . 

3 

Lawrence . 

Lawrence,  Kans. 

OFU-018 . . 

4 

. do . 

Do. 

OFU-019 . 

. do . 

5 

Do. 

OFU-020 . . 

. do . 

9 

Tecumseh... . 

Tecumseh,  Kans. 

OFU-<J21 . 

. do . 

10 

. do . 

Do. 

OFU-022 . 

.  Nebraska  Public  Power  District . 

1 

Sheldon . 

Columbus,  Nebr. 

OFU-023 . 

2 

. do . 

Do. 

OFU-024 . 

.  Springfield  City  Utilities . 

3 

James  Rlver_ . 

Springfield,  Mo. 

OFU-025 . . 

4 

. do . 

Do. 

FEA  hereby  also  gives  notice  of  the 
opportunity  for  oral  and  written  presen¬ 
tation  of  data,  views,  and  arguments  on 
these  proposed  prohibition  orders. 

The  proposed  orders  would  prohibit  the 
powerplants  listed  above  from  burning 
natural  gas  or  petroleum  products  as 
their  primary  energy  source. 

Prior  to  issuance  of  a  prohibition  order 
to  a  powerplant,  section  2  of  ESECA  re¬ 
quires  that  FEA  make  certain  findings. 
FEA’s  initial  conclusions  with  respect  to, 
and  rationale  in  support  of,  these  find¬ 
ings  are  set  out,  with  respect  to  each  of 
the  powerplants,  at  the  conclusion  of  this 
notice.  These  findings  and  rationales  may 
be  amended  as  a  result  of  comments  re¬ 
ceived  by  FEA  pursuant  to  this  notice  and 
other  information  available  to  FEA.  The 
findings  will  be  included,  with  any 
amendments,  in  a  prohibition  order  when 
it  is  issued.  The  period  of  time  which  FEA 
has  concluded  will  be  necessary  for  each 
powerplant  to  prepare  for  the  burning  of 
coal,  other  tlian  time  necessary  to  com¬ 
ply  with  air  pollution  requirements,  is 
also  set  out  at  the  conclusion  of  this 
notice. 

Upon  conclusion  of  the  proceedings 
described  in  this  notice,  FEA  may  deter¬ 
mine  to  issue  prohibition  orders  to  some 
or  all  of  the  powerplants  listed  above. 
These  prohibition  orders  will  not  become 
effective,  however,  (1)  until  either,  (a) 
the  Administrator  of  the  Environmental 
Protection  Agency  (“EPA”)  notifies  the 
PEA,  in  accordance  with  section  119(d) 
(1)(B)  of  the  Clean  Air  Act,  that  the 
powerplant  will  be  able  on  and  after 
July  1,  1975,  to  burn  coal  and  to  comply 
with  all  applicable  air  pollution  require¬ 
ments  without  a  compliance  date  exten¬ 
sion  under  section  119,  or  (b)  if  no  noti¬ 
fication  is  given  by  EPA,  the  date  that 


the  Administrator  of  EPA  certifies  pur¬ 
suant  to  section  119(d)  (1)  (B)  of  the 
Clean  Air  Act  is  the  earliest  date  that 
the  powerplant  will  be  able  to  comply 
with  all  applicable  air  pollution  require¬ 
ments  of  section  119  of  that  Act;  and 
(2)  until  PEA  has  considered  the  envi¬ 
ronmental  impact  of  such  order  pur¬ 
suant  to  10  CFR  305.9  and  has  served  the 
affected  powerplant  a  Notice  of  Effec¬ 
tiveness,  as  provided  in  10  CFR  303.10 
(b)  and  303.37(b).  The  date  the  prohi¬ 
bition  order  will  be  effective  will  be 
stated  in  the  Notice  of  Effectiveness. 

The  Notice  of  Effectiveness  will  con¬ 
tain  a  compliance  schedule  to  insure 
that  the  powerplant  will  be  able  to  com¬ 
ply  with  the  prohibition  on  the  burning 
of  natural  gas  or  petroleum  products  as 
a  primary  energy  source  on  the  date 
the  order  becomes  effective. 

Public  comment  on  the  proposals  to 
issue  prohibition  orders  to  the  power- 
plants  listed  above  is  invited  in  the  form 
of  written  and  oral  presentation  of  data, 
views  and  arguments.  Comments  should 
relate  to  Individual  docket  numbers  and 
should  make  clear  to  which  docket  num¬ 
ber  the  individual  comment  is  addressed. 

Comments  should  address  (1)  the  ade¬ 
quacy  and  validity  of  each  of  the  pro¬ 
posed  findings  and  the  rationale  in  sup¬ 
port  of  the  findings;  (2)  the  identifica¬ 
tion  of  any  site-specific  environmental 
Impacts  resulting  from  the  proposed  pro¬ 
hibition  orders  that  were  not  identified 
or  described  in  the  Environmental  Im¬ 
pact  Statement  (FES  75-1,  dated 
April  25,  1975)  for  the  FEA  program  to 
implement  section  2  of  ESECA;  (3)  the 
proposed  period  set  forth  in  this  notice  as 
the  period  necessary  for  the  powerplant 
to  prepare  for  the  burning  of  coal  as  a 
primary  energy  source  (other  than  the 


period  needed  to  take  steps  required  to 
satisfy  the  Clean  Air  Act) ;  and  (4)  any 
other  relevant  aspects  or  impacts  of  the 
proposed  prohibition  order. 

If  oral  presentation  is  to  be  made,  it 
is  request^  that  any  detailed  technical 
data,  views,  and  argmnents  be  made  in 
written  comments  submitted  in  support 
of  the  oral  presentation,  and  that  the 
oral  presentation  itself  be  a  summary  of 
those  more  detailed  comments. 

A  public  hearing  on  the  proposed  pro¬ 
hibition  orders  will  be  held  beginning  at 
9  a.m.,  c.d.t.  on  May  20,  1975,  in  Room 
Mezzanine,  FEA  Region  VII,  112  East 
12th  Street,  Kansas  City,  Missouri,  to  re¬ 
ceive  oral  presentation  of  data,  views 
and  argxunents  from  interested  persons. 
Any  person  who  has  an  interest  in  the 
subject  of  the  hearing,  or  who  is  a  repre¬ 
sentative  of  a  group  or  class  of  persons 
which  has  an  interest  in  the  subject  of 
tile  hearing,  may  make  a  written  request, 
or  a  verbal  request  if  confirmed  in  writ¬ 
ing.  for  an  opportunity  to  make  oral 
presentation.  That  request  should  be  di¬ 
rected  to  Gene  Wenzl,  7AJE,  Box  2208, 
112  East  12th  Street,  Kansas  City.  Mis¬ 
souri  64142,  (816)  374-3117  and  must  be 
received  before  4:30  p.m.  c.d.t..  May  15, 
1975.  The  request  may  be  hand-delivered 
to  Gene  Wenzl,  3rd  Floor  FEA  Region 
vn,  112  East  12th  Street,  Kansas  City. 
Missouri  between  the  hours  of  8  a.m.  and 
4:30  p.m.  c.d.t.,  Monday  through  Friday. 
The  person  making  the  request  should  be 
preptu:^  to  describe  the  Interest  con¬ 
cerned;  if  appropriate,  to  state  why  he  or 
she  is  a  proper  representative  of  a  group 
or  class  of  persons  which  has  such  an  in¬ 
terest;  and  to  give  a  concise  summary  of 
the  proposed  oral  presentation  and  a 
phone  number  where  he  or  she  may  be 
contacted  through  May  19,  1975.  Each 
person  selected  to  be  heard  will  be  so 
notified  by  the  FEA  by  4:30  p.m.  c.d.t.. 
May  16, 1975,  and  must  submit  125  copies 
of  the  statement  to  Gene  Wenzl,  7AJE. 
Box  2208,  112  East  12th  Street,  Kansas 
City,  Missouri,  64142,  before  4:30  p.m.. 
May  19.  1975. 

The  FEA  reserves  the  right  to  limit  the 
number  of  representatives  of  a  particular 
group  or  class  of  persons  to  be  heard  at 
the  hearing,  to  schedule  their  or  other 
person’s  presentations,  and  to  establish 
the  procedures  governing  the  conduct  of 
the  hearing.  The  length  of  time  allocated 
to  each  presentation  may  be  limited, 
based  on  the  number  of  persons  request¬ 
ing  to  be  heard. 

An  FEA  ofiBcial  will  be  designated  to 
preside  at  the  hearing.  It  will  not  be  a 
judicial  or  evidentiary-type  hearing.  Dur¬ 
ing  an  oral  presentation,  questions  may 
be  asked  only  by  those  conducting  the 
hearing,  and  there  will  be  no  cross- 
examination  of  persons  making  oral 
presentations.  At  the  conclusion  of  all 
initial  oral  presentations,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity,  if  he  or  she  so  de¬ 
sires.  to  make  a  rebuttal  statement.  The 
rebuttal  statements  will  be  given  in  the 
order  in  which  the  initial  statements 
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were  made  and  will  be  subject  to  time 
limitations. 

Any  interested  person  may  submit 
questions  to  be  asked  of  any  person  mak¬ 
ing  an  oral  presentation  at  the  hearing 
to  PEA  Region  Vn,  Gene  Wenzl,  7AJE, 
Box  2208^  112  Blast  12th  Street,  Kansas 
City,  Missouri  64142,  before  9  a.m.  c.d.t.. 
May  20,  1975.  Any  person  who  makes  an 
oral  statement  or  any  other  person  who 
wishes  to  ask  a  question  at  the  hearing 
may  submit  the  questions,  in  writing,  to 
the  presiding  oflBcer.  The  PEA,  or  the 
presiding  officer  if  the  question  is  sub¬ 
mitted  at  the  hearing,  will  determine 
whether  the  question  is  relevant,  and 
whether  time  limitations  permit  it  to  be 
presented  for  answer. 

Any  further  procedural  rules  neces¬ 
sary  for  the  proper  conduct  of  the  hear¬ 
ing  will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the  hear¬ 
ing,  including  the  transcript  will  be  re¬ 
tained  by  the  FTIA  and  made  available 
for  inspection  at  the  PEA  Region  Vn, 
Library,  third  floor,  112  East  12th  Street, 
Kansas  City,  Missouri,  and  PEA  Ad¬ 
ministrator’s  Reception  Area,  Room 
3400,  Pederal  Building,  12th  and  Penn¬ 
sylvania  Avenue  NW.,  Washington,  D.C., 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Priday.  Anyone 
may  purchase  a  copy  of  the  transcript 
from  the  reporter. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments  consisting  of 
data,  views,  or  arguments  with  respect  to 
the  proposed  prohibition  order  to  Ex¬ 
ecutive  Communications,  Pederal  En¬ 
ergy  Administration,  Box  DD,  Washing¬ 
ton,  D.C.  20461. 

Comments  should  be  identified  on  the 
outside  of  the  envelope  in  which  they 
are  transmitted  and  on  other  documents 
submitted  to  PEA  Ebtecutive  Communi¬ 
cations  with  the  designation  “Proposed 

Prohibition  Order  for  the _ _ _ 

Powerplant.”  Pifteen  copies  should  be 
submitted. 

All  written  comments  received  by 
4:30  p.m.,  e.d.t..  May  22,  1975,  all  oral 
presentations  and  all  other  relevant  in¬ 
formation  submitted  to  or  otherwise 
available  to  PEA  will  be  considered  by 
PEA  prior  issuance  of  any  prohibition 
order. 

Any  information  or  'data  considered 
by  the  person  furnishing  it  to  be  con¬ 
fidential  must  be  so  identified  and  sub¬ 
mitted  in  writing,  one  copy  only.  The 
PEA  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
or  data  and  to  treat  it  according  to  its 
determination. 

Any  questions  regarding  this  notice 
should  be  directed  to  G«»ne  Wenzl.  PEA 
Region  Vn,  112  East  12th  Street,  Kan¬ 
sas  City,  Missouri  64142,  (816)  374-3117. 

(Energy  Supply  and  Environmental  Coor¬ 
dination  Act  of  1974  (Pub.  L.  93-319);  Ped¬ 
eral  Energy  Administration  Act  of  1974  (Pub. 
L.  93-275);  E.O.  11790  (39  PR  23186)) 


Issued  in  Washington,  D.C.,  May  5, 
1975. 

Robert  E.  Montgomery,  Jr., 

General  Counsel. 

Federal  Energy  Administration. 

PiNDiNGS  IN  Support  op  Proposed 
Prohibition  Orders 

PEA’S  initial  conclusions  with  respect 
to,  and  the  rationale  in  support  of,  the 
findings  which  ESECA  requires  PEA  to 
make  before  issuance  of  a  prohibition 
order  are  set  out  below,  with  respect  to 
each  of  the  powerplante  which  are  the 
subject  of  this  notice.  Also  set  out  below, 
with  respect  to  each  powerplant,  is  the 
period  of  time  which  PEA  believes  will 
be  necessary  for  the  powerplant  to  pre¬ 
pare  for  burning  of  coal,  other  than  time 
necessary  to  comply  with  air  pioUution 
requirements. 

1.  OPU-001,  Ames  Electric  Utility, 

Powerplant  7,  Generating  Station — 

Ames,  Ames,  Iowa 

(a)  Pindings  and  rationale  for  find¬ 
ings: 

(i)  Capability  and  necessary  plant 
equipment  to  burn  coal.  Based  on  an 
analysis  of  the  information  submitted  to 
or  otherwise  available  to  PEA,  PEA 
hereby  finds  that  on  June  22,  1974,  the 
Powerplant  Number  7  at  the  Ames  Gen¬ 
erating  Station  had  the  capability  and 
necessary  plant  equipment  to  bum  coal. 
This  finding  is  based  on  facts,  interpreta¬ 
tions  and  assumptions  stated  below: 

(a)  Powerplant  Number  7  at  the  Ames 
Powerplant  had  in  place,  on  June  22, 
1974,  a  boiler  that  was  capable  of  burn¬ 
ing  coal,  in  that  such  boiler  had  been  de¬ 
signed  and  constructed,  or  had  been 
modified  to  enable  it  to  burn  coal  as  its 
primary  energy  source,  or  to  burn  coal 
and  another  fossil  fuel  interchangeably 
as  its  primary  energy  source,  notwith¬ 
standing  the  fact  that  on  Jime  22,  1974, 
such  powerplant  may  not  have  been 
burning  coal  as  its  primary  energy 
source. 

(b)  Based  on  information  filed  with 
PEA  by  the  C?lty  of  Ames  Electric  Utility, 
no  significant  equipment  or  facilities 
would  have  to  be  acquired  or  substan¬ 
tially  refurbished. 

(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  Based  on  an  analysis  of  the  in¬ 
formation  submitted  to  or  otherwise 
available  to  PEA,  PEA  hereby  finds  that 
the  burning  of  coal  by  Powerplant  Num¬ 
ber  7  at  the  Ames  Generating  Station  in 
lieu  of  petroleum  products  or  natural  gas 
is  practicable  and  consistent  with  the 
purposes  of  ESECA.  This  finding  is  based 
on  the  facts,  interpretations  and  as¬ 
sumptions  stated  below. 

(a)(1)  Powerplant  Number  7  at  the 
Ames  Generating  Station  has  acquired 
or  modified,  or  is  currently  acquiring  or 
modifying  the  equipment  and  facilities 
necessary  for  the  burning  of  coal  as  its 
primary  energy  source,  and  such  actions 


are  not  being  undertaken  as  a  result  of 
(or  in  <x)ntemplation  of)  the  issuance  of 
a  prohibition  order.  These  acquisitions 
or  modifications  include  those  necessary 
for  compliance  with  the  requirements  of 
the  Clean  Air  Act. 

(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary 
for  the  burning  of  coal  are  identified  in 
the  Ames  Electric  Utility’s  current  and 
prospectiye  budgetary  plans. 

(3)  (i)  PEA  assumes  that  the  deci¬ 
sion  by  the  Ames  Electric  Utility  to  ac¬ 
quire  or  modify  such  equipment  and 
facilities  in  order  to  bum  coal  as  a  pri¬ 
mary  energy  source  was  based  on  an 
analysis  of  the  financial  capability  of  the 
company  to  assume  such  costs  (includ¬ 
ing  any  requirement  to  obtain  a  rate  in¬ 
crease)  as  well  as  any  costs  relating  to 
operation  and  maintenance  and  fuel 
costs,  and  therefore  that  the  company 
has  concluded  that  the  burning  of  coal  in 
lieu  of  petroleum  products  or  natural  gas 
is  practicable. 

(ii)  On  the  basis  of  the  Ames  Electric 
Utility  actions  described  aboye  and  other 
information  ayailable  to  PEA,  PEA  con¬ 
cludes  that  the  burning  of  coal  by  such 
powerplant  is  practicable  within  the 
meaning  of  ESECA  and  the  regulations 
promulgated  thereimder,  and  will  con¬ 
tinue  to  be  practicable  for  the  period 
that  the  order  is  in  effect. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleum  products  and 
encourage  the  increased  use  of  coal,  PEA 
concludes  that  it  is  consistent  with  the 
purpose  of  ESECA  to  proyide  a  means 
to  assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels.  Purther,  on 
the  basis  of  the  enyironmental  analyses 
conducted  by  PEA,  the  analyses  of  air 
quality  impacts  which  EPA  is  required  to 
conduct  prior  to  effectiyeness  of  a  pro¬ 
hibition  order,  as  well  as  the  necessity  for 
the  powerplant  to  comply  with  the  Clean 
Air  Act  and  other  applicable  enyiron¬ 
mental  protection  requirements.  PEA 
concludes  that  the  prohibition  order  is 
consistent  with  the  purpose  of  ESECA  to 
proyide  for  a  means  to  meet  essential 
fuel  needs  in  a  manner  which  is  con¬ 
sistent,  to  the  fullest  extent  practicable, 
with  existing  national  commitments  to 
protect  and  improye  the  enyironment. 

(iii)  Coal  and  coal  transportation  fa¬ 
cilities  will  be  available  during  the  period 
the  prohibition  order  is  in  effect.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  ayailable  to  PEA, 
PEA  hereby  finds  that  coal  and  coal 
transportation  facilities  will  be  ayailable 
to  this  powerplant  during  the  period  un¬ 
til  December  31,  1978.  The  period  until 
December  31,  1978  is  the  period  during 
all  or  part  of  which  the  prohibition  order 
to  which  these  findings  relate  will  be  in 
effect.  ’This  finding  is  based  upon  the  fol¬ 
lowing  facts,  interpretations,  and  as¬ 
sumptions: 

a(l)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  nationally  as 
follows: 
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Production 

Year:  (million  tons) 

1976  . - . 662 

1978  . ...679 

1977  . 707 

1978  . 735 


(2)  The  estimated  national  demand, 
excluding  any  increased  demand  result¬ 
ing  from  FEA  action  under  the  authority 
of  section  2  of  E£ECA,  is  as  follows: 


Demand 

Year:  (million  tons) 

1976  . 640 

1976  . 664 

1977  . 688 

1978  . . 716 


(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates,  and  from  FEA  actions  under  au¬ 
thority  of  section  2  of  ESECA,  will  be  as 
follows : 


Demand 

Year;  (million. tons) 

1975  .  0.7 

1978  . . 4.0 

1977  . 13.6 

1978  .  16.2 


(4)  Coal  of  the  specific  type  required 
for  use  by  this  powerplant  has  been  iden¬ 
tified  in  the  reserves  of  the  Midwest, 
Gulf,  and  Nortliern  Great  Plains  coal 
sujiply  regions. 

(5)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  from  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions  as  follows: 


Production 

Year:  (million  tons) 

1976  . - .  219 

1978  .  234 

1977  .  260 

1978  .  287 


(6)  The  regional  and  national  produc¬ 
tion  estimates  stated  in  items  (1)  and 
(5)  assume  a  surge  capacity,  or  ability 
to  increase  production  over  normal  lev¬ 
els,  of  approximately  4  percent.  In  re¬ 
sponse  to  an  industry  survey  in  late  1974, 
the  coal  Industry  indicated  a  surge  ca¬ 
pacity  of  up  to  8  percent.  A  study  by  the 
Bureau  of  Mines,  Department  of  the  In¬ 
terior,  indicates  a  surge  capacity  of  ap¬ 
proximately  up  to  6  percent.  By  com¬ 
parison.  the  Increased  national  demand 
for  coal  resulting  from  the  prohibition 
order  to  which  this  finding  relates  and 
other  FEA  actions  under  section  2  of 
ESTCA,  is  less  than  one  tenth  of  a  per¬ 
cent  in  1975,  increasing  to  a  maximum 
of  2.3  percent  in  1978  of  estimated  na¬ 
tional  demand  stated  in  item  (2).  A 
market  survey  of  traditional  coal  sup¬ 
pliers  to  FEA  Region  7  consumers  sug¬ 
gests  substantial  evidence  of  ample  pro¬ 
duction  capability  to  support  increased 
demand  for  coal  from  this  region  result¬ 
ing  from  the  prohibition  order  to  which 
this  finding  relates  .and  other  FEA  ac¬ 
tions  under  section  2  of  ESECA. 

(7)  The  FEA  is  unaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 


(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  any 
increased  demand  resulting  from  FEA 
actions  imder  the  authority  of  section  2 
of  ESECA  is  as  follows : 

Demand  (mil- 


Year:  lion  tons) 

1978  .  212 

1978  _ 224 

1977  . 240 

1978  .  265 


(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  re¬ 
sulting  from  the  prohlbiUon  order  to 
which  this  finding  relates  and  from  other 
FEA  orders  imder  section  2  of  ESECA, 
will  be  as  follows : 

Demand  (mil- 

Year:  lion  tons) 

1976 . 0.3 

1976  . 1.6 

1977  . .  3.6 

1978  .  4.0 

(10)  On  the  basis  of  the  above  infor¬ 
mation,  FEA  has  concluded  that  the  es¬ 
timated  production  of  coal  of  the  spe¬ 
cific  type  required  for  use  by  this  power- 
plant  exceeds  the  estimated  demand  for 
such  coal  by  amounts  adequate  to  sup¬ 
port  a  conclusion  that  such  coal  will  be 
available  to  the  powerplant  during  the 
l>eriod  until  December  31,  1978. 

b(l)  Adequate  rail  facilities  exist  be- 
. tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that 
will  be  used  by  such  powerplant  pursuant 
to  this  order. 

(2)  There  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  Sufficient  rolling  stock  will  be 
available  to  the  Burlington  Northern, 
Chicago  and  Northwestern  and  Penn 
Central  for  transporting  this  coal  dur¬ 
ing  the  period  until  December  31,  1978. 

(iv)  The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as  its 
primary  energy  source  vrill  not  impair 
the  reliability  of  service  in  the  area 
served  by  the  affected  powerplant.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  FEA, 
and  after  consultation  with  the  Federal 
Power  Commission,  PEA  hereby  finds 
that  the  prohibition  of  the  Powerplant 
Number  7  at  the  Ames  Generating  Sta¬ 
tion  from  burning  natural  gas  or  petro¬ 
leum  products  as  its  primary  energy 
source  will  not  impair  the  reliability  of 
service  in  the  area  served  by  such  power- 
plant.  This  finding  is  based  on  the  facts, 
assumptions  and  interpretations  stated 
below: 

(a)  Powerplant  Number  7  is  part  of  the 
Iowa  Power  and  Light  Company  dis¬ 
patching  system,  which  is  within  the  geo¬ 
graphic  area  encompassed  by  the  Mid- 
Continent  Area  Reliability  Coordination 
Agreement. 

(b)  Powerplant  Number  7  at  the  Ames 
Generating  Station  currently  is  burning 
coal  as  its  primary  energy  source  on  a 
regular  basis.  Natural  gas  has  been  used 
on  an  as-available  basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petroleum  products  as  the  Power- 


plant  Number  7’s  primary  energy  source 
will  not  result  in  any  scheduled  outage 
or  reduction  in  electric  power  output, 
and,  therefore,  such  prohibition  will  not 
result  in  an  impairment  of  the  reliabil¬ 
ity  of  service,  within  the  meaning  of 
ESECA  and  the  regulations  promulgated 
pursuant  thereto,  by  such  powerplant. 

(b)  Time  necessary  to  prepare  for  the 
burning  of  coal  (other  than  time  neces¬ 
sary  to  comply  with  air  pollution  require¬ 
ments)  . 

The  powerplant  is  currently  capable 
of  burning  coal  as  its  primary  energy 
source. 

2.  OFU-002,003,004,  lowA  Electric  Light 

AND  Power  Company,  Powerplants  1, 

2,  AND  3,  Generating  Station — Suth¬ 
erland,  Marshalltown,  Iowa 

(a)  Findings  and  rationale  for  find¬ 
ings: 

(i)  Capability  and  necessary  plant 
equipment  to  burn  coal.  Based  on  an 
analysis  of  the  information  submitted  to 
or  otherwise  available  to  FEA,  FEA  here¬ 
by  finds  that  on  June  22,  1974,  Power- 
plant  Numbers  1,  2,  and  3  at  the  Suther¬ 
land  Generating  Station  each  had  the 
capability  and  necessary  plant  equip¬ 
ment  to  burn  coal.  This  finding  is  based 
on  facts,  interpretations  and  assump¬ 
tions  stated  below: 

(a)  Powerplant  Numbers  1,  2,  and  3 
at  the  Sutherland  Generating  Station 
had  in  place,  on  June  22,  1974,  a  boiler 
that  was  capable  of  burning  coal,  in  that 
such  boiler  had  been  designed  and  con¬ 
structed,  or  had  been  modified  to  enable 
it  to  burn  coal  as  its  primary  energy 
source,  or  to  bum  coal  and  another  fossil 
fuel  interchangeably  as  its  primary  en¬ 
ergy  source,  notwithstanding  the  fact 
that  on  June  22,  1974,  such  powerplant 
may  not  have  been  burning  coal  as  its 
primary  energy  source. 

(b)  Based  on  information  filed  with 
FEA  on  April  11,  1975  by  the  Iowa  Elec¬ 
tric  Light  and  Power  Company,  no  equip¬ 
ment  or  facilities  would  have  to  be  ac¬ 
quired  or  substantially  refurbished. 

(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  Based  on  an  analysis-  of  the  in¬ 
formation  submitted  to  or  otherwise 
available  to  FEA,  FEA  hereby  finds  that 
the  burning  of  coal  by  Powerplants  Num¬ 
bers  1,  2,  and  3  at  the  Sutherland  Gen¬ 
erating  Station  in  lieu  of  petroleum  prod¬ 
ucts  or  natural  gas  is  practicable  and 
consistent  with  the  purposes  of  ESECA. 
This  finding  is  based  on  the  facts,  inter¬ 
pretations  and  assumptions  stated  below. 

(a)(1)  The  Powerplants  Numbers  1, 
2,  and  3  have  acquired  or  modified,  or  are 
currently  acquiring  or  modifying  the 
equipment  and  facilities  necessary  for 
the  burning  of  coal  as  their  primary 
energy  source,  and  such  actions  are  not 
being  undertaken  as  a  result  of  (or  in 
contemplation  of)  the  issuance  of  a  pro¬ 
hibition  order.  These  acquisitions  or 
modifications  include  those  necessary  for 
compliance  with  the  requirements  of  the 
Clean  Air  Act.  \ 
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(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary 
for  the  burning  of  coal  are  identified  in 
the  Iowa  Electric  Light  and  Power  Com¬ 
pany’s  current  and  prospective  budgetary 
plaiis. 

(3)  (i)  FEIA  assxunes  that  the  decision 
by  the  Iowa  Electric  Light  and  Power 
Company  to  acquire  or  modify  such 
equipment  and  facilities  in  order  to  bum 
coal  as  a  primary  energy  source  was 
based  on  an  analysis  of  the  financial  ca¬ 
pability  of  the  company  to  assiune  such 
costs  (including  any  requirement  to  <*- 
tAin  a  rate  increase)  as  well  as  any  costs 
relating  to  operation  and  maintenance 
and  fuel  costs,  and  therefore  that  the 
company  has  concluded  that  the  burn¬ 
ing  of  coal  in  lieu  of  petroleum  products 
or  natural  gas  is  practicable. 

(ii)  On  the  basis  of  the  Iowa  Electric 
Light  and  Power  Company  actions  de¬ 
scribed  above  and  other  information 
available  to  FEA,  PEA  concludes  that  the 
burning  of  coal  by  such  powerplant  is 
practicable  within  the  meaning  of 
ESECA  and  the  regulations  promulgated 
thereimder,  and  will  continue  to  be  prac¬ 
ticable  for  the  period  that  the  order  is  in 
effect. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleum  products  and 
encourage  the  increased  use  of  coal,  FEA 
concludes  that  it  is  consistent  with  the 
purpose  of  ESECA  to  provide  a  means  to 
assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels.  Further,  on 
the  basis  of  the  environmental  analyses 
conducted  by  FEA,  the  analyses  of  air 
quality  impacts  which  EPA  is  required 
to  conduct  prior  to  effectiveness  of  a 
prohibition  order,  as  well  as  the  neces¬ 
sity  for  the  powerplant  to  comply  with 
the  Clean  Air  Act  and  other  applicable 
environmental  protection  requirements, 
PEA  concludes  that  the  prohibition  order 
is  consistent  with  the  purpose  of  ESECA 
to  provide  for  a  means  to  meet  essential 
fuel  needs  in  a  manner  which  is  con¬ 
sistent,  to  the  fullest  extent  practicable, 
with  existing  national  commitments  to 
protect  and  improve  the  environment. 

(iii)  Coal  and  coal  transportation 
facilities  vnU  be  available  during  the  pe¬ 
riod  the  prohibition  order  is  in  effect. 
Based  on  an  analysis  of  the  information 
submitted  to  or  otherwise  available  to 
PEA.  FEA  hereby  finds  that  coal  and  coal 
transportation  facilities  will  be  available 
to  these  powerplants  during  the  period 
until  December  31, 1978.  The  period  luitil 
December  31,  1978  is  the  period  during 
all  or  part  of  which  the  prohibition  order 
to  which  these  findings  relate  will  be  in 
effect.  This  finding  is  based  upon  the  fol¬ 
lowing  facts,  interpretations,  and  as- 
siimptions : 

a(l)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  nationally  as 
follows : 


Production 


Tear: 

(million  tons) 

1975  . 

-  662 

1976  — . 

— .  679 

1977  . . 

-  707 

1978  . 

.  735 

(2)  The  estimated  national  demand, 
excluding  any  increased  demand  result¬ 
ing  from  FEA  action  under  the  authority 
of  section  2  of  ESECA,  is  as  follows: 


Demand 

Tear:  (million  tons) 

1975  . - . —  640 

1976  . .  664 

-  1977  _ 688 

1978  . 716 


(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates,  and  from  FEA  actions  under  au¬ 
thority  of  section  2  of  ESECA,  will  be  as 
follows: 

Demand 

Tear:  (million  tons) 

1976 . 0. 7 

1976  . -  4.0 

1977  . 13.  6 

1978  . . - . 16.  2 

(4)  Coal  of  the  specific  type  required 
for  use  by  these  powerplants  has  been 
identified  in  the  reserves  of  the  Midwest, 
Oulf,  and  Northern  Great  Plains  coal 
supply  regions. 

(5)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  from  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions  as  follows: 


Production 

Tear:  (million  tons) 

1975  . 219 

1976  . — .  234 

1977  . .  250 

1978  . . - . —  267 


(6)  The  regional  and  national  produc¬ 
tion  estimates  stated  in  items  (1)  and 
(5)  assume  a  surge  capacity,  or  ability  to 
increase  production  over  normal  levels, 
of  approximately  4  percent.  In  response 
to  an  industry  survey  in  late  1974,  the 
coal  industry  indicate  a  surge  capacity 
of  up  to  8  percent.  A  study  by  the  Bureau 
of  MinesrDepartment  of  the  Interior,  in¬ 
dicates  a  surge  capacity  of  approximately 
up  to  6  percent.  By  comparison,  the  in¬ 
creased  national  demand  for  coal  result¬ 
ing  from  the  prohibition  order  to  which 
this  finding  relates  and  other  FEA  ac¬ 
tions  under  section  2  of  ESEX^A,  is  less 
than  one  tenth  of  a  percent  in  1975,  in¬ 
creasing  to  a  maximum  of  2.3  percent  in 
1978  of  estimated  national  demand 
stated  in  item  (2).  A  market  survey  of 
traditional  coal  suppliers  to  FTIA  Region 
7  consumers  sugrgests  substantial  evi¬ 
dence  of  ample  production  capability  to 
support  increased  demand  for  coal  from 
this  region  resulting  from  the  prohibi¬ 
tion  order  to  which  this  finding  relates 
and  other  FEA  actions  imder  section  2  of 
ESECA. 

(7)  The  FEA  is  unaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates.. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions,  excluding  any 
increased  demand  resulting  from  PEA 
actions  under  the  authority  of  section  2 
of  ESEX:;A,  is  as  follows: 


Demand 

Tear:  (million  tons) 

1976  . 212 

1978  — . 224 

1977  — . 240 

1978  — . 256 


(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  re¬ 
sulting  from  the  prohibition  order  to 
which  this  finding  relates  and  from 
other  FEA  orders  under  section  2  of 
ESECA.  will  be  as  follows: 


Demand 

Tear:  (million  tons) 

1976  .  0.3 

1976  . . 1.8 

1977  . - .  3.5 

1978  . 4.0 


(10)  On  the  basis  of  the  above  in¬ 
formation,  FEIA  has  concluded  that  the 
estimated  production  of  coal  of  the  spe¬ 
cific  type  required  for  use  by  this  power- 
plant  exceeds  the  estimated  demand  for 
such  coal  by  amounts  adequate  to  sup¬ 
port  a  conclusion  that  such  coal  will  be 
available  to  the  powerplant  during  the 
period  until  December  31,  1978. 

b(l)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that 
will  be  used  by  such  powerplant  pursuant 
to  this  order. 

(2)  There  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  Sufficient  rolling  stock  will  be 
available  to  the  Denver  and  Rio  Grande, 
Burlington  Northern  and  Chicago  and 
Northwestern  for  transporting  this  coal 
during  the  period  until  December  31, 
1978. 

(iv)  The  prohibition  of  the  burning 
of  natural  gas  or  petroleum  products  as 
its  primary  energy  source  iDill  not  impair 
the  reliability  of  service  in  the  area 
served  by  the  affected  powerplant.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  FEA, 
and  after  consultation  with  the  Federsd 
Power  Commission,  FEIA  hereby  finds 
that  the  prohibition  of  the  Powerplants 
Numbers  1,  2  and  3  at  the  Sutherland 
Generating  Station  from  burning  nat¬ 
ural  gas  or  petroleum  products  as  its 
primary  energy  source  will  not  impair 
the  reliability  of  service  in  the  area 
served  by  such  powerplant.  This  finding 
is  based  on  the  facts,  assiunptions  and 
interpretations  stated  below: 

(a)  Powerplants  Numbers  1,  2,  and  3 
at  the  Sutherland  Generating  Station 
are  part  of  the  Iowa  Electric  Light  and 
Power  Company  as  interconnected  with 
the  Mid-America  Power  Pool  dispatch¬ 
ing  syst«n,  which  is  within  the  geo¬ 
graphic  area  encompassed  by  the  Mid- 
Continent  Area  Reliability  Coordination 
Agreement  (MARCA). 

(b)  Powerplants  Numbers  1,  2,  and  3 
currently  are  each  burning  coal  as  its 
primary  energy  soruce  on  a  regular  basis. 
Natural  gas  has  been  used  on  an  as- 
available  basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petroleum  products  as  the  Power- 
plants  Numbers  1,  2,  and  3's  primary 
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energy  source  will  not  result  in  any 
scheduled  outage  or  reduction  in  electric 
power  output,  and,  therefore,  such  pro¬ 
hibition  will  not  result  in  an  impairment 
of  the  reliability  of  service,  within  the 
meaning  of  ESECA  and  the  regulations 
promulgated  pursuant  thereto,  by  such 
powerplants. 

(b)  Time  necessary  to  prepare  for  the 
burning  of  coal,  (other  than  time  neces¬ 
sary  to  comply  with  air  pollution  require¬ 
ments)  : 

The  powerplants  are  currently  capable 
of  burning  coal  as  the  primary  energy 
source. 

3.  OFU-005,006,  Iowa  Power  and  Light 

Company,  Powerplants  10,  11,  Gen¬ 
erating  Station — E>es  Moines,  Des 

Moines,  Iowa 

(a)  Findings  and  rationale  for  find¬ 
ings: 

(i)  Capability  and  necessary  plant 
equipment  to  burn  coal.  Based  on  an 
analysis  of  the  information  submitted  to 
or  otherwise  available  to  FEA,  FEA 
hereby  finds  that  on  June  22,  1974,  Pow- 
erplant  Numbers  10  and  11  at  the  Des 
Moines  Generating  Station  each  had  the 
capability  and  necessary  plant  equip¬ 
ment  to  bum  coal.  This  finding  is  based 
on  facts,  interpretations  and  assump¬ 
tions  stated  below: 

(a)  Powerplant  numbers  10  and  11  at 
the  Des  Moines  Generating  Station  had 
in  place,  on  Jime  22.  1974,  a  boiler  that 
was  capable  of  burning  coal,  in  that  such 
boiler  had  been  designed  and  con¬ 
structed,  or  had  been  modified  to  enable 
it  to  bum  coal  as  its  primary  energy 
source,  or  to  bum  coal  and  another  fossU 
fuel  interchangeably  as  its  primary 
energy  source,  notwithstanding  the  fact 
that  on  June  22,  1974,  such  powerplant 
may  not  have  b^n  burning  coal  as  its 
primary  energy  soiur^e. 

(b)  Based  on  information  filed  with 
PEA  on  March  17,  1975  by  the  Iowa 
Power  and  Light  Company,  no  equipment 
or  facilities  would  have  to  be  acquired  or 
substantially  refurbished. 

(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  Based  on  an  analysis  of  the  in¬ 
formation  submitted  to  or  otherwise 
available  to  FEA,  FEA  hereby  finds  that 
the  burning  of  coal  by  powerolants  num¬ 
bers  10  and  11  at  the  Des  Moines  Gen¬ 
erating  Station  in  lieu  of  petroleiun 
products  or  natural  gas  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  This  finding  is  based  on  the 
facts,  interpretations  and  assumptions 
stated  below. 

(a)  (1)  Powerplants  numbers  10  and  11 
at  the  Des  Moines  Generating  Station 
had  acquired  or  modified,  or  are  cur¬ 
rently  acquiring  or  modifying  the  equip¬ 
ment  and  facilities  necessary  for  the 
burning  of  coal  as  their  primary  energy 
source,  and  such  actions  are  not  being 
imdertaken  as  a  result  of  (or  in  con¬ 
templation  of)  the  issuance  of  a  prohibi¬ 
tion  order.  These  acquisitions  or  modifi¬ 
cations  include  those  necessary  for  com¬ 


pliance  with  the  requirements  of  the 
CHean  Air  Act. 

(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary 
for  the  burning  of  coal  are  identified  in 
the  Iowa  Power  and  Light  Company’s 
current  and  prospective  budgetary  plans. 

(3)  (i)  FEA  assumes  that  the  decision 
by  the  Iowa  Power  and  Light  Company  to 
acquire  or  modify  such  equipment  and 
facilities  in  order  to  burn  coal  as  a  pri¬ 
mary  energy  source  was  based  on  an  an¬ 
alysis  of  the  financial  capability  of  Iowa 
Power  and  Light  Company  to  assume 
such  costs  (including  any  requirement 
to  obtain  a  rate  Increase)  as  well  as  any 
costs  relating  to  operation  and  mainte¬ 
nance  and  fuel  costs,  and  therefore  that 
the  company  has  concluded  that  the 
burning  of  coal  in  lieu  of  petroleum  prod¬ 
ucts  or  natural  gas  is  practicable. 

(il)  On  the  basis  of  the  Iowa  Power 
and  Light  Company’s  actions  described 
above  and  other  information  available 
to  FEA,  FEA  concludes  that  the  burning 
of  coal  by  such  powerplant  is  practicable 
within  the  meaning  of  ESECA  and  the 
regulations  promulgated  thereunder,  and 
will  continue  to  be  practicable  for  the 
period  that  the  order  is  in  effect. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleum  products  and 
encourage  the  increased  use  of  coal,  FEA 
concludes  that -it  is  consistent  with  the 
purpose  of  ESECA  to  provide  a  means  to 
assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels.  Further,  on 
the  basis  of  the  environmental  analyses 
conducted  by  FEA,  the  analyses  of  air 
quality  Impacts  which  EPA  is  required 
to  conduct  prior  to  effectiveness  of  a  pro¬ 
hibition  order,  as  well  as  the  necessity  for 
the  powerplant  to  comply  with  the  Clean 
Air  Act  and  other  applicable  environ¬ 
mental  protection  requirements,  FEA 
concludes  that  the  prohibition  order  is 
consistent  with  the  purpose  of  ESECA  to 
provide  for  a  means  to  meet  essential  fuel 
needs  in  a  manner  which  is  con?^stent,  to 
the  fullest  extent  practicable,  with  exist¬ 
ing  national  commitments  to  protect  and 
Improve  the  environment. 

(iii)  Coal  and  coal  transportation  fa¬ 
cilities  will  be  available  during  the  period 
the  prohibition  order  is  in  effect.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  FTIA, 
FEA  hereby  finds  that  coal  and  coal 
transportation  facilities  will  be  ayailable 
to  these  powerplants  during  the  period 
until  December  31,  1978.  The  period  until 
December  31,  1978  is  the  period  during 
all  or  part  of  which  the  prohibition  or¬ 
der  to  which  these  findings  relate  will  be 
in  effect.  This  finding  is  based  upon  the 
following  facts,  interpretations,  and  as¬ 
sumptions: 

a(l)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  nationally  as 
follows: 


Production 

Year:  (million  tons) 

1976  .  662 

1976  679 

1977  707 

1978  736 


(2)  The  estimated  national  demand 
excluding  any  increased  demand  result¬ 
ing  from  FEA  action  under  the  authority 
of  section  2  of  ESECA  is  as  follows: 


Demand 

Year:  (million  tons) 

1976  640 

1976  664 

1977  688 

1978  716 


(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates,  and  from  FEA  actions  under  au¬ 
thority  of  section  2  of  ESECA,  will  be  as 


follows: 

Production 

Year:  (million  tons) 

1976  .  0.7 

1976  . - .  4.0 

1977  .  13.6 

1978  . - . —  16.2 


(4)  Coal  of  the  specific  type  required 
for  use  by  these  powerplants  has  been 
identified  in  the  reseryes  of  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions. 

(5)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  from  the  Mid¬ 
west,  Gulf,  and  Northern  Great  Plains 
coal  supply  regions  as  follows : 


Demand 

Year:  (million  tons) 

1976  . . - .  219 

1976  . 234 

1977  . .  260 

1978  . 267 


(6)  The  regional  and  national  pro¬ 
duction  estimates  stated  in  items  (1)  and 
(5)  assume  a  surge  capacity,  or  ability 
to  increase  production  over  normal  levels, 
of  approximately  4  percent.  In  response 
to  an  industry  survey  in  late  1974,  the. 
coal  industry  indicated  a  surge  capacity 
of  up  to  8  percent.  A  study  by  the  Bureau 
of  Mines,  Department  of  the  Interior,  in¬ 
dicates  a  surge  capacity  of  approximately 
up  to  6  percent.  By  comparison,  the  in¬ 
creased  national  demand  for  coal  result¬ 
ing  from  the  prohibition  order  to  which 
this  finding  relates  and  other  FEA  ac¬ 
tions  under  section  2  of  ESECA,  is  less 
than  one  tenth  of  a  percent  in  1975,  in¬ 
creasing  to  a  maximum  of  2.3  percent  in 
1978  of  estimated  national  demand  stated 
in  item  (2).  A  market  survey  of  tradi¬ 
tional  coal  suppliers  to  FEA  Region  7 
consumers  suggests  substantial  evidence 
of  ample  production  capability  to  support 
increased  demand  for  coal  from  this  re¬ 
gion  resulting  from  the  prohibition  order 
to  which  this  finding  relates  and  other 
FEA  actions  under  section  2  of  ESECA. 

(7)  The  FEA  is  unaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  any 
increased  demand  resulting  from  FEA 
actions  under  the  authority  of  section  2 
of  ESECA  is  as  follows : 


Demand 

Year:  (million  tons) 

1976  .  212 

1976  .  224 

1977  .  240 

1978  . - .  266 
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(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  re¬ 
sulting  from  the  prohibition  order  to 
which  this  finding  relates  and  from  other 
FEA  orders  under  section  2  of  ESECA, 
will  be  as  follows : 

Demand 

Year;  {million  tons) 

1975  . - . 3 

1976  . - .  1-6 

1977  .  3. 6 

1978  . -  4.  0 

(10)  On  the  basis  of  the  above  infor¬ 
mation,  FEA  has  concluded  that  the  esti¬ 
mated  production  of  coal  of  the  specific 
type  required  for  use  by  this  powerplant 
exceeds  the  estimated  demand  for  such 
coal  by  amounts  adequate  to  support  a 
conclusion  that  such  coal  will  be  avail¬ 
able  to  the  powerplant  during  the  period 
until  December  31, 1978. 

b(l)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that  will 
be  used  by  such  powerplant  pursuant  tt> 
this  order. 

(2)  There  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  SufiBcient  rolling  stock  will  be 
available  to  the  Burlington  Northern  for 
transporting  this  coal  during  the  period 
until  December  31. 1978. 

(iv)  Tfie  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as  its 
primary  energy  source  toill  not  impair 
the  reliability  of  service  in  the  area  served 
by  the  affected  powerplant.  Based  on  an 
analysis  of  the  information  submitted 
to  or  otherwise  available  to  FEA.  and 
after  consultation  with  the  Federal  Power 
Commission,  FEA  hereby  finds,  that  the 
prohibition  of  the  Powerplants  numbers 
10  and  11  at  the  Des  Moines  Generating 
Station  from  burning  natural  gas  or  pet¬ 
roleum  products  as  its  primary  energy 
source  will  not  impair  the  reliability  of 
service  in  the  area  served  by  such  power- 
plant.  This  finding  is  based  on  the  facts, 
assumptions  and  interpretations  stated 
below: 

(a)  Powerplants  numbers  10  and  11 
at  the  Des  Moines  Generating  Station 
are  part  of  the  Iowa  Power  and  Light 
Company  dispatching  system,  which  is 
within  the  geographic  area  encompassed 
by  the  Mid-Continent  Area  Reliability 
Coordination  Agreement. 

(b)  Powerplants  numbers  10  and  11 
at  the  Des  Moines  Generating  Station 
currently  are  each  burning  coal  as  its  pri¬ 
mary  energy  source  on  a  regular  basis. 
Natural  gas  has  been  used  on  an  as- 
available  basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petroleum  products  as  the  Power- 
plants  numbers  10  and  11  at  the  Des 
Moines  Generating  Station’s  primary 
energy  source  will  not  result  in  any 
scheduled  outage  or  reduction  in  electric 
power  output,  and,  therefore,  such  pro¬ 
hibition  will  not  result  in  an  impairment 
of  the  reliability  of  service,  within  the 
meaning  of  ESECA  and  the  regulations 
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promulgated  pursuant  thereto,  by  such 
powerplant. 

(b)  Time  necessary  to  prepare  for  the 
burning  of  coal,  (other  than  time  neces¬ 
sary  to  comply  with  air  pollution  require¬ 
ments)  : 

The  powerplants  are  currently  capable 
of  burning  coal  as  the  primary  energy 
source. 

4.  OFU-007,  Iowa  Public  Service  Com¬ 
pany,  Powerplant  1,  GiafERATiNG  Sta¬ 
tion — George  Neal,  Salix,  Iowa 

(a)  Findings  and  rationale  for  find¬ 
ings:  (i)  Capability  and  necessary  plant 
equipment  to  bum  coal.  Based  on  an 
analysis  of  the  information  submitted 
to  or  otherwise  available  to  FEA,  FEA 
hereby  finds  that  on  June  22,  1974, 
Powerplant  number  1  at  the  George  Neal 
generating  station  had  the  capability  and 
necessary  plant  equipment  to  burn  coal. 
This  finding  is  based  on  facts,  interpreta¬ 
tions  and  assumptions  stated  below: 

(a)  Powerplant  number  1  at  the 
George  Neal  generating  station  had  in 
place,  on  June  22,  1974,  a  boiler  that  was 
capable  of  burning  coal,  in  that  such 
boiler  had  been  designed  and  con¬ 
structed,  or  had  been  modified  to  enable 
it  to  burn  coal  as  its  primary  energy 
source,  or  to  burn  coal  and  another  fos¬ 
sil  fuel  interchangeably  as  its  primary 
energy  source,  notwithstanding  the  fact 
that  on  June  22,  1974,  such  powerplant 
may  not  have  been  burning  coal  as  its 
primary  energy  source. 

(b)  Based  on  information  filed  with 
FEA  on  March  14, 1975  by  the  Iowa  Pub¬ 
lic  Service  Company,  no  equipment  or 
facilities  would  have  to  be  acquired  or 
substantially  refurbished. 

(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  Based  on  an  analysis  of  the  in¬ 
formation  submitted  to  or  otherwise 
available  to  PEA,  FEA  hereby  finds  that 
the  burning  of  coal  by  Powerplant  num¬ 
ber  1  at  the  George  Neal  Generating 
Station  in  lieu  of  petroleum  products  or 
natural  gas  is  practicable  and  consistent 
with  the  purposes  of  ESECA.  This  finding 
is  based  on  the  facts,  interpretations  and 
assumptions  stated  below. 

(a)(1)  Powerplant  number  1  at  the 
George  Neal  Generating  Station  has  ac¬ 
quired  or  modified,  or  is  currently  ac¬ 
quiring  or  modifying  the  equipment  and 
facilities  necessary  for  the  burning  of 
coal  as  its  primary  energy  source,  and 
such  actions  are  not  being  undertaken 
as  a  result  of  (or  in  contemplation  of) 
the  issuance  of  a  prohibition  order.  These 
acquisitions  or  modifications  include 
those  necessary  for  compliance  with  the 
requirements  of  the  Clean  Air  Act. 

(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary 
for  the  burning  of  coal  are  identified  in 
the  Iowa  Public  Service  Company’s  cur¬ 
rent  and  prospective  budgetary’ plans. 

(3)  (i)  FEA  assumes  that  the  decision 
by  the  Iowa  Public  Service  Company  to 
acquire  or  modify  such  equipment  and 
facilities  in  order  to  burn  coal  as  a  pri¬ 


mary  energy  source  was  based  on  an 
analysis  of  the  financial  capability  of  the 
company  to  assume  such  costs  (includ¬ 
ing  any  requirement  to  obt»,in  a  rate  in¬ 
crease)  as  well  as  any  costs  relating  to 
operation  and  maintenance  and  fuel 
costs,  and  therefore  that  the  company 
has  concluded  that  the  burning  of  coal 
in  lieu  of  petroleum  products  or  natural 
gas  is  practi(^able. 

(ii)  On  the  basis  of  the  Iowa  Public 
Service  Company  actions  described  above 
and  other  information  available  to  FEA, 
FEA  concludes  that  the  burning  of  coal 
by  such  powerplant  is  practicable  within 
the  meaning  of  ESECA  and  the  regula¬ 
tions  promulgated  thereunder,  and  will 
continue  to  be  practicable  for  the  period 
that  the  order  is  in  effect. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleum  products  and 
encourage  the  increased  use  of  coal.  FEA 
concludes  that  it  is  consistent  with  the 
purpose  of  ESECA  to  provide  a  means  to 
assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels.  Further,  on 
the  basis  of  the  environmental  analyses 
conducted  by  FEA,  the  analyses  of  air 
quality  impacts  which  EIPA  is  required  to 
conduct  prior  to  effectiveness  of  a  prohi¬ 
bition  order,  as  well  as  the  necessity  for 
the  powerplant  to  comply  with  the  Clean 
Air  Act  and  other  applicable  environ¬ 
mental  protection  requirements,  FEA 
concludes  that  the  prohibition  order  is 
consistent  with  the  purpose  of  ESECA 
to  provide  for  a  means  to  meet  essential 
fuel  needs  in  a. manner  which  is  con¬ 
sistent,  to  the  fullest  extent  practicable, 
with  existing  national  commitments  to 
protect  and  improve  the  environment. 

(iil)  Coal  and  coal  transportation 
facilities  toill  be  available  during  the 
period  the  production  order  is  in  effect. 
Based  on  an  analysis  of  the  information 
submitted  to  or  otherwise  available  to 
FEA,  FEA  hereby  finds  that  coal  and 
coal  transportation  facilities  will  be 
available  to  this  powerplant  during  the 
period  imtil  December  31,  1978.  The 
period  until  D'cember  31,  1978  is  the 
period  during  all  or  part  of  which  the 
prohibition  order  to  which  these  find¬ 
ings  relate  will  be  in  effect.  This  finding 
is  based  upon  the  following  facts,  inter¬ 
pretations,  and  assumptions: 

a(l)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  nationally  as 
follows : 


Production 

Year: 

{million  tons) 

1976  . . 

. 662 

1976  . . 

. 679 

1977  _ 

. 707 

1978  . 

. 736 

(2)  ’The  estimated 

national  demand 

excluding  any  increased  demand  result¬ 
ing  from  FEA  action  under  the  authority 

of  section  2  of  ESECA  is  as  follows: 


Demand 

Year:  {million  tons) 

1975  . . - . .  640 

1976  . — .  664 

1977  . 688 

1978  . 716 
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(3)  The  estimated  Additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding 
relates,  and  from  FEA  actions  under  au¬ 
thority  of  section  2  of  ESECA,  will  be  as 
follows: 


Demand 

Year:  {million  tons) 

1976  - .  0. 7 

1976  .  4. 0 

1977  — .  13.6 

1978  .  16. 2 


(4)  Coal  of  the  specific  type  required 
for  use  by  this  powerplant  has  been 
identified  in  the  reserves  of  the  Midwest, 
Oulf,  and  Northern  Great  Plains  coal 
supply  regions. 

(5)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  from  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions  as  follows: 


■  r  Production 

Year:  {million  tons) 

1976  .  219 

1976  . 234 

1977  .  260 

1978  .  267 


(6)  The  regional  and  national  produc¬ 
tion  estimates  stated  in  items  (1)  and 
(5)  assume  a  surge  capacity,  or  ability 
to  increase  production  over  normal  levels, 
of  approximately  4  percent.  In  response 
to  an  industry  survey  in  late  1974,  the 
coal  industry  indicate  a  surge  capacity 
of  up  to  8  percent.  A  study  by  the  Bureau 
of  Mines,  Department  of  the  Interior, 
indicates  a  surge  capacity  of  approxi¬ 
mately  up  to  6  percent.  By  comparison, 
the  increased  national  demand  for  coal 
resulting  from  the  prohibition  order  to 
which  this  finding  relates  and  other 
FEA  actions  under  section  2  of  ESECA,  is 
less  than  one  tenth  of  a  percent  in  1975, 
increasing  to  a  maximum  of  2.3  percent 
in  1978  of  estimated  national  demand 
stated  in  Item  (2).  A  market  survey  of 
traditional  coal  suppliers  to  FEA  Region 
7  consumers  suggests  substantial  evi¬ 
dence  of  ample  production  capability  to 
support  increased  demand  for  coal  from 
this  region  resulting  from  the  prohibition 
order  to  which  this  finding  relates  and 
other  FEA  actions  under  section  2  of 
ESECA. 

(7)  The  FEA  is  imaware  of  any  State 
or  local  laws  or  (>olicies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  Euiy 
increased  demand  resulting  from  FEA 
actions  under  the  authority  of  section  2 
of  ESECA  is  as  follows: 


Demand 

Year:  {million  tons) 

1976 . 212 

1976  . 224 

1977  . 240 

1978  . 266 


(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  re¬ 
sulting  from  the  prohibition  order  to 
which  this  finding  relates  and  from  other 
FEA  orders  under  section  2  of  ESECA, 
will  be  as  follows : 


Demand 

Year:  {million  tons) 

1976  .  0.3 

1976  .  1.6 

1977  . 3.6 

1978  — .  4.0 


(10)  On  the  basis  of  the  above  infor¬ 
mation,  FEA  has  concluded  that  the  esti¬ 
mated  production  of  coal  of  the  specific 
type  required  for  use  by  this  powerplant 
exceeds  the  estimated  demand  for  such 
coal  by  amounts  adequate  to  support  a 
conclusion  that  such  coal  will  be  avail¬ 
able  to  the  powerplant  during  the  period 
until  December  31,  1978. 

b(l)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that 
will  be  used  by  such  powerplant  pursuant 
to  this  order. 

(2)  There  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  Sufficient  rolling  stock  will  be 
available  to  the  Union  Pacific  and  Chi¬ 
cago  and  Northwestern  for  transporting 
this  coal  during  the  period  until  Decem¬ 
ber  31, 1978. 

(iv)  The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as  its 
primary  energy  source  toill  not  impair 
the  reliability  of  service  in  the  area 
served  by  the  affected  powerplant.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  FEA, 
and  after  consultation  with  the  Federal 
Power  Commission,  FEA  hereby  finds 
that  the  prohibition  of  the  Powerplant 
number  1  at  the  George  Neal  Generating 
Station  from  burning  natural  gas  or 
petroleum  products  as  its  primary  energy 
source  will  not  impair  the  reliability  of 
service  in  the  area  served  by  such  power- 
plant.  This  finding  is  based  on  the  facts, 
assiunptions  and  interpretations  stated 
below: 

(a)  Powerplant  number  l  at  the  George 
Neal  Generating  Station  is  part  of  the 
Iowa  Public  Service  Company  and  is  in¬ 
terconnected  with  the  Mid -America 
Power  Pool  dispatching  system,  which 
is  within  the  geographic  area  encom¬ 
passed  by  the  Mid-Continent  Area  Re¬ 
liability  Coordination  Agreement. 

(b)  Powerplant  number  1  at  the  George 
Neal  Generating  Station  currently  is 
burning  coal  as  its  primary  energy  source 
on  a  regular  basis.  Natural  gas  has  been 
used  on  an  as-available  basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petroleum  products  as  the  Power- 
plant  number  1  at  the  George  Neal  Gen¬ 
erating  Station’s  primary  energy  source 
will  not  result  in  any  scheduled  outage 
or  reduction  in  electric  power  output, 
and,  therefore,  such  prohibition  will  not 
result  in  an  impairment  of  the  reliability 
of  service,  within  the  meaning  of  ESECA 
and  the  regulations  promulgated  pur¬ 
suant  thereto,  by  such  powerplant. 

(b)  'Time  necessary  to  prepare  for  the. 
burning  of  coal  (other  than  time  neces¬ 
sary  to  comply  with  air  pollution  re¬ 
quirements)  : 


The  powerplants  are  currently  capable 
of  burning  coal  as  the  primary  energy 
source. 

5.  OFU-008,  Iowa  Public  Service  Com¬ 
pany,  Powerplant  14,  Generating 

Station-Maynard  Station,  Waterloo, 

Iowa 

(a)  Findings  and  rationale  for  find¬ 
ings:  (1)  Capability  and  necessary  plant 
equipment  to  bum  coal.  Based  on  an 
analysis  of  the  information  submitted 
to  or  otherwise  available  to  FEA,  FEA 
hereby  finds  that  on  Jime  22,  1974, 
Powerplant  Number  14  at  Maynard  Gen¬ 
erating  Station  had  the  capability  and 
necessary  plant  equipment  to  bium  coal. 
This  finding  is  based  on  facts,  interpre¬ 
tations  and  assiunptions  stated  below: 

(a)  Powerplant  Number  14  at  May¬ 
nard  Generating  Station  had  in  place, 
on  June  22,  1974,  a  boiler  that  was  ca¬ 
pable  of  burning  coal,  in  that  such  boiler 
had  been  designed  and  constructed,  or 
had  been  modified  to  enable  it  to  bum 
coal  as  its  primary  energy  source,  or  to 
bum  coal  and  another  fossil  fuel  inter¬ 
changeably  as  its  primary  energy  source, 
notwithstanding  the  fact  that  on  June 
22,  1974,  such  powerplant  may  not  have 
been  burning  coal  as  its  primary  energy 
source. 

(b)  Based  on  Information  filed  with 
PEA  on  March  14,  1975  by  the  Iowa 
Public  Service  Company,  no  equipment 
or  facilities  would  have  to  be  acquired 
or  substantially  refurbished. 

(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  Based  on  an  analysis  of  the 
information  submitted  to  or  otherwise 
available  to  FEA,  FEA  hereby  finds  that 
the  burning  of  coal  by  Powerplant  Num¬ 
ber  14  at  Maynard  Station  in  lieu  of 
petroleum  products  or  natural  gas  is 
practicable  and  consistent  with  the  pur¬ 
poses  of  ESECA.  This  finding  is  based 
on  the  facts,  interpretations  and  assump¬ 
tions  stated  below. 

(1)  Powerplant  Number  14  has  ac¬ 
quired  or  modified  or  is  currently  acquir¬ 
ing  or  modifying  the  equipment  and 
facilities  necessary  for  the  burning  of 
coal  as  its  primary  energy  source,  and 
such  actions  are  not  being  undertaken 
Eis  a  result  of  (or  in  contemplation  of) 
the  issuance  of  a  prohibition  order.  These 
acquisitions  or  modifications  include 
those  necessary  for  compliance  with  the 
requirements  of  the  Clean  Air  Act. 

(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary  for 
the  burning  of  coal  are  identified  in  the 
Iowa  Public  Service  Company’s  current 
and  prospective  budgetary  plans. 

(3)  (i)  FEA  assumes  that  the  decision 
by  the  Iowa  Public  Service  Company  to 
acquire  or  modify  such  equipment  and 
facilities  in  order  to  burn  coal  as  a  pri¬ 
mary  energy  source  was  based  on  an 
analysis  of  the  financial  capability  of  the 
company  to  assume  such  costs  (including 
any  requirement  to  obtain  a  rate  in¬ 
crease)  as  well  as  any  costs  relating  to 
operation  and  maintenance  and  fuel 
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costs,  and  therefore  that  the  company 
has  concluded  that  the  burning  of  coal  in 
lieu  of  petroleum  products  or  natural 
gas  is  practicable. 

(ii)  On  the  basis  of  the  Iowa  Public 
Service  Company  actions  described  above 
and  other  information  available  to  PEA, 
PEA  concludes  that  the  burning  of  coal 
by  such  powerplant  is  practicable  within 
the  meaning  of  ESECA  and  the  regula¬ 
tions  promulgated  thereunder,  and  will 
continue  to  be  practicable  for  the  period 
that  the  order  is  in  effect. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleum  products  and 
encourage  the  increased  use  of  coal,  PEA 
concludes  that  it  is  consistent  with  the 
purpose  of  ESECA  to  provide  a  means 
to  assist  in  meeting  the  essential  needs 
of  the  United  States  for  fuels.  Purther, 
on  the  basis  of  the  environmental  anal¬ 
yses  conducted  by  PEA,  the  analyses  of 
air  quality  impacts  which  EPA  is  re¬ 
quired  to  conduct  prior  to  effectiveness  of 
a  prohibition  order,  as  well  as  the  neces¬ 
sity  for  the  powerplant  to  comply  with 
the  Clean  Air  Act  and  other  applicable 
environmental  protection  requirements, 
PEA  concludes  that  the  prohibition  order 
is  consistent  with  the  purpose  of  ESECA 
to  provide  for  a  means  to  meet  essential 
fuel  needs  in  a  manner  which  is  con¬ 
sistent,  to  the  fullest  extent  practicable, 
with  existing  national  commitments  to 
protect  and  improve  the  environment. 

(iii)  Coal  and  coal  transportation 
facilities  will  be  available  during  the 
period  the  prohibition  order  is  in  effect. 
Based  on  an  analysis  of  the  information 
submitted  to  or  otherwise  available  to 
PEA,  PEA  hereby  finds  that  coal  and  coal 
transportation  facilities  will  be  available 
to  this  powerplant  during  the  period  until 
December  31,  1978.  The  period  imtil  De¬ 
cember  31, 1978  is  the  period  during  all  or 
part  of  which  the  prohibition  order  to 
which  these  findings  relate  will  be  in 
effect.  This  finding  is  based  upon  the 
following  facts,  interpretations,  and  as¬ 
sumptions: 

a(l)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  nationally  as 
follows: 


Production 

Year:  (million  tons) 

1975  .  662 

1976  .  679 

1977  .  707 

1978  .  735 


(2)  The  estimated  national  demand 
excluding  any  increased  demand  result¬ 
ing  from  PEA  action  imder  the  authority 
of  section  2  of  ESECA  is  as  follows: 

Demand 

Year:  (million  tons) 

1975  .  640 

1976  .r .  664 

1977  .  688 

1978  . 716 

(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates,  and  from  PEA  actions  under  au¬ 


thority  of  section  2  of  ESECA,  will  be  as 


follows: 

Demand 

Year:  (million  tons) 

/  1975  .  0.7 

1976  . .  4. 0 

1977  .  13. 6 

1978  .  16. 2 


(4)  Coal  of  the  specific  type  required 
for  use  by  this  powerplant  has  been  iden¬ 
tified  in  the  reserves  of  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions  as  follows : 

(5)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  from  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions  as  follows: 


Production 

Year :  ( million  tons ) 

1975  .  219 

1976  .  234 

1977  .  250 

1978  .  267 


(6)  The  regional  and  national  produc¬ 
tion  estimates  stated  in  items  (1)  and  (5) 
assume  a  surge  capacity,  or  ability  to  in¬ 
crease  production  over  normal  levels,  of 
approximately  4  percent.  In  response  to 
an  industry  survey  in  late  1974,  the  coal 
industry  indicated  a  surge  capacity  of  up 
to  8  percent.  A  study  by  the  Bureau  of 
Mines,  Department  of  the  Interior,  indi¬ 
cates  a  surge  capacity  of  approximately 
up  to  6  percent.  By  comparison,  the  in¬ 
creased  national  demand  for  coal  result¬ 
ing  from  the  prohibition  order  to  which 
this  finding  relates  and  other  FEA  ac¬ 
tions  under  section  2  of  ESECA,  is  less 
than  one  tenth  of  a  percent  in  1975,  in¬ 
creasing  to  a  maximum  of  2.3  percent  in 
1978  of  estimated  national  demand  stated 
in  item  (2).  A  market  survey  of  tradi¬ 
tional  coal  suppliers  to  FEA  Region  7 
consumers  suggests  substantial  evidence 
of  ample  production  capability  to  sup¬ 
port  increased  demand  for  coal  from  this 
region  resulting  from  the  prohibition  or¬ 
der  to  which  this  finding  relates  and 
other  FEA  actions  under  section  2  of 
ESECA. 

(7)  The  FEA  is  unaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  any 
Increased  demand  resulting  from  FEA 
actions  under  the  authority  of  section  2 
of  ESECA  is  as  follows : 


Demand 

Year:  (million  tons) 

1975  .  212 

1976  .  224 

1977  .  240 

1978  .  256 


(9)  The  estimated  additional  demand 
for  coal  from  these  suply  regions  result¬ 
ing  from  the  prohibition  order  to  which 
this  finding  relates  and  from  other  FEA 
orders  under  section  2  of  ESECA,  will  be 
as  follows: 


Demand 

Year:  (million  tons) 

1976  - . 0.3 

1976  .  1.6 

1977  . 3.6 

1978  .  4.0 


(10)  On  the  basis  of  the  above  infor¬ 
mation,  FEA  has  concluded  that  the  es¬ 
timated  production  of  coal  of  the  specific 
type  required  for  use  by  this  powerplant 
exceeds  the  estimated  demand  for  such 
coal  by  amounts  adequate  to  support  a 
conclusion  that  such  coal  will  be  avail¬ 
able  to  the  powerplant  during  the  period 
until  December  31, 1978. 

b(l)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that  will 
be  used  by  such  powerplant  pursuant  to 
this  order. 

(2)  There  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  SufScient  rolling  stock  will  be 
available  to  the  Union  Pacific,  Illinois 
Central  Gulf  and  Waterloo  for  transport¬ 
ing  this  coal  during  the  period  imtil 
December  31, 1978. 

(iv)  The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as  its 
primary  energy  source  will  not  impair 
the  reliability  of  service  in  the  area  by 
the  affected  powerplant.  Based  cm  an 
analysis  of  the  information  submitted  to 
or  otherwise  available  to  FEA,  and  after 
consultation  with  the  Federal  Power 
Commission,  FEA  hereby  finds  that  the 
prohibition  of  the  Powerplant  Number  14 
at  the  Maynard  Generating  Station  from 
burning  natural  gas  or  petroleum  prod¬ 
ucts  as  its  primary  energy  source  will  not 
impair  the  reliability  of  service  in  the 
area  served  by  such  powerplant.  This 
finding  is  based  on  the  facts,  assumptions 
a’^d  interpretations  stated  below: 

(a)  Powerplant  Number  14  at  the  May¬ 
nard  Generating  Station  is  part  of  the 
Iowa  Public  Service  Company  as  inter¬ 
connected  with  the  Mid-America  Power 
Pool  dispatching  system,  which  is  within 
the  geographic  area  encompassed  by  the 
Mid-Continent  Area  Reliability  Coordi¬ 
nation  Agreement. 

(b)  Powerplant  Number  14  at  the  May¬ 
nard  Generating  Station  currently  is 
burning  coal  as  its  primary  energy  source 
on  a  regular  basis.  Natural  gas  has  been 
used  on  an  as-available  basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petroleum  products  as  the  Power- 
plant  Number  14  at  the  Maynard  Gener¬ 
ating  Station's  primary  energy  source 
will  not  result  in  any  scheduled  outage  or 
reduction  in  electric  power  output,  and, 
therefore,  such  prohibition  will  not  result 
in  an  Impairment  of  the  reliability  of 
service,  within  the  meaning  of  ESECA 
and  the  regulations  promulgated  pur¬ 
suant  thereto,  by  such  powerplant. 

(b)  Time  necessary  to  prepare  for 
the  burning  of  coal  (other  than  time 
necessary  to  comply  with  air  pollution 
reouirements) . 

The  powerplant  is  currently  capable  of 
burning  coal  as  its  primary  energy 
source. 

requiremaats) 

6.  OPU-009,  010,  oil,  Kansas  City  Board 

OF  Public  Utilities,  Powerplants  1, 

2,  3,  Generatinc  Station-Kaw  River, 

Kansas  City,  Kansas. 

(a)  Findings  and  rationale  for  find¬ 
ings: 
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(1)  Capability  and  necessary  plant 
equipment  to  bum  coal.  Based  on  an 
analysis  of  the  information  submitted  to 
or  otherwise  available  to  FEA,  FEA 
hereby  finds  that  on  Jime  22.  1974, 
Powerplant  Numbers  1,  2.  and  3  at  the 
Kaw  River  Generating  Station  had  the 
capability  and  necessary  plant  equip¬ 
ment  to  bum  coal.  This  finding  is  based 
on  facts,  interpretations  and  assump¬ 
tions  stated  below: 

(a)  Powerplant  Numbers  1,  2,  and  3  at 
the  Kaw  River  Generating  Station  each 
had  in  place  on  June  22,  1974  a  boiler 
that  was  capable  of  burning  coal,  in  that 
such  boiler  had  been  designed  and  con¬ 
structed,  or  had  been  modified  to  enable 
it  to  bum  coal  as  its  primary  energy 
source,  or  to  biun  coal  and  another  fossil 
fuel  interchangeably  as  its  primary 
energy  source,  notwithstanding  the  fact 
that  on  June  22,  1974,  such  powerplant 
may  not  have  been  burning  coal  as  its 
primary  energy  source. 

(b)  Based  on  Information  filed  with 
FEA  on  March  20,  1975,  by  the  Kansas 
City  Board  of  Public  Utilities,  the  follow¬ 
ing  significant  equipment  or  facilities 
would  have  to  be  acquired  or  substan¬ 
tially  refurbished: 

1.  Coal  and  ash  handling  equipment; 

2.  Coal  unloading  facilities. 

FEA  assumes  that  on  June  22,  1974, 
Units  1,  2  and  3  at  the  Kaw  River  Power- 
plant  had  all  other  significant  equip¬ 
ment  and  facilities  associated  with  the 
biuming  of  coal. 

(c)  Within  the  meaning  of  ESECA  and 
the  regulations  promulgated  pursuant 
thereto,  the  equipment  and  facilities 
listed  in  paragraph  (b)  do  not  individ¬ 
ually  or  in  combination  constitute  a  lack 
of  capability  and  necessary  plant  equip¬ 
ment  to  bum  coal  as  of  June  22,  1974. 

(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  pttrposes  of 
ESECA.  Based  on  an  analysis  of  the  in¬ 
formation  submitted  to  or  otherwise 
available  to  P’EIA,  PEA  hereby  finds  that 
the  burning  of  coal  by  Powerplants  Num¬ 
bers  1,  2,  and  3  at  the  Kaw  River  Gen¬ 
erating  Station  in  lieu  of  petroleum 
products  or  natural  gas  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  ITiis  finding  is  based  on  the 
facts,  interpretations  and  assumptions 
stated  below: 

(a)  (1)  Powerplants  Niunbers  1, 2,  and 
3  at  the  Kaw  River  Generating  Station 
have  acquired  or  modified  or  are  ciur- 
rently  acquiring  or  modifying  the  equip¬ 
ment  and  facilities  necessary  for  the 
burning  of  coal  as  its  primary  energy 
source,  and  such  actions  are  not  being 
undertaken  as  a  result  of  (or  in 
contemplation  of)  the  issuance  of  a 
prohibition  order.  These  acquisitions  or 
modifications  include  those  necessary  for 
compliance  with  the  requirements  of  the 
dean  Air  Act. 

(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary 


for  the  burning  of  coal  are  identified  in 
the  Kansas  City  Board  of  Public  Util¬ 
ities’  current  and  prospective  budgetary 
plans.  * 

(3)  (i)  FEA  assumes  that  the  decision 
by  the  Kansas  City  Board  of  Public 
Utilities  to  acquire  or  modify  such  equip¬ 
ment  and  facilities  in  order  to  bum  coal 
as  a  primary  energy  source  was  based  on 
an  analysis  of  the  financial  capability  of 
the  company  to  assume  such  costs  (in¬ 
cluding  any  requirement  to  obtain  a  rate 
increase)  as  well  as  any  costs  relating  to 
oiperation  and  maintenance  and  fuel 
costs,  and  therefore,  that  the  company 
has  concluded  that  the  burning  of  coal  in 
lieu  of  petrolexun  products  or  natural  gas 
is  practicable. 

(11)  On  the  basis  of  the  Kansas  City 
Board  of  Public  Utilities  actions  de¬ 
scribed  above,  and  other  information 
available  to  FEA,  FEA  concludes  that  the 
burning  of  coal  by  the  company  is  prac¬ 
ticable  within  the  meaning  of  ESECA  and 
the  regulations  promulgated  thereunder, 
and  will  continue  to  be  practicable  for 
the  period  that  the  order  is  in  effect. 

(b)  Because  the  Issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use 
of  natural  gas  or  petroleiun  products  and 
encourage  the  increased  use  of  coal,  FEA 
concludes  that  it  is  consistent  with  the 
purpose  of  ESECA  to  provide  a  means  to 
assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels.  F^irther,  on 
the  basis  of  the  environmental  analyses 
conducted  by  FEA,  the  analyses  of  air 
quality  impacts  which  FIPA  is  required  to 
conduct  prior  to  effectiveness  of  a  pro¬ 
hibition  order,  as  well  as  the  necessity  for 
the  powerplant  to  comply  with  the  Clean 
Air  Act  and  other  applicable  environ¬ 
mental  protection  requirements,  PEA 
concludes  that  the  prohibition  order  is 
consistent  with  the  purpose  of  ESECA  to 
provide  for  a  means  to  meet  essential 
fuel  needs  in  a  manner  which  is  con¬ 
sistent,  to  the  fullest  extent  practicable, 
with  existing  national  commitments  to 
protect  and  improve  the  environment. 

(iii)  Coal  and  coal  transportation  fa¬ 
cilities  will  be  available  during  the  period 
the  prohibition  order  is  in  effect.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  FEA, 
PEA  hereby  finds  that  coal  and  coal 
transportation  facilities  will  be  available 
to  these  powerplants  during  the  period 
until  December  31, 1978.  The  period  until 
December  31,  1978,  is  the  period  dming 
all  or  part  of  which  the  prohibition  order 
to  which  these  findings  relate  will  be  in 
effect.  This  finding  is  based  upon  the  fol¬ 
lowing  facts,  interpretations,  and  as¬ 
sumptions: 


ad)  It  is 

estimated  that  it  will  be 

practicable  to  produce  coal  nationally  as 

follows: 

Production 

Year: 

(Million  tons) 

1975  .. 

1976  — 

. 679 

1977 

. 707 

1978 

. 735 

(2)  The  estimated  national  demand 
excluding  any  increased  demand  result¬ 
ing  from  FEA  action  under  the  authority 
of  section  2  of  FISECA  is  as  follows: 


Demand 

Year :  ( Million  tons ) 

1975  . 640 

1976  . 664 

1977  . 688 

1978  . - . 716 


(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates.  and  from  FEA  actions  imder  au¬ 
thority  of  section  2  of  ESFXUA,  will  be 
as  follows: 


Demand 

(million 

Year: 

tons) 

1975  . 

. . . .  0.7 

1976  . 

.  4.0 

1977  . 

. .  13.6 

1978  . 

. .  16.2 

(4)  Coal  of  the  specific  type  required 

for  use  by 

these  powerplants  has  been 

identified  in  the  reserves  of  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions. 

(5)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  from  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions  as  follows: 

Production 

{million 

Year:  tons) 

1975  — . 219 

1976  . - .  234 

1977  .  250 

1978  . - .  267 

(6)  The  regional  and  national  produc¬ 
tion  estimates  stated  in  items  (1)  and 
(5)  assume  a  surge  capacity,  or  ability^ 
to  increase  production  over  normal 
levels,  of  approximately  4  percent.  In 
response'  to  an  Industry  survey  in  late 
1974,  the  coal  industry  indicated  a  surge 
capacity  of  up  to  8  percent.  A  study  by 
the  Bureau  of  Mines,  Department  of  the 
Interior,  indicates  a  surge  capacity  of 
approximately  up  to  6  percent.  By  com¬ 
parison,  the  increased  national  demand 
for  coal  resulting  from  the  prohibition 
order  to  which  this  finding  relates  and 
other  FEA  actions  under  section  2  of 
ESECA,  is  less  than  one  tenth  of  a  per¬ 
cent  in  1975,  increasing  to  a  maximum 
of  2.3  percent  in  1978  of  estimated  na¬ 
tional  demand  stated  in  item  (2).  A 
market  survey  of  traditional  coal  sup¬ 
pliers  to  FEA  Region  7  consumers  sug¬ 
gests  substantial  evidence  of  ample  pro¬ 
duction  capability  to  support  increased 
demand  for  coal  from  this  region  result¬ 
ing  from  the  prohibition  order  to  which 
this  finding  relates  and  other  FEA  ac¬ 
tions  under  section  2  of  ESECA. 

(7)  The  FEA  is  imaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  any 
increased  demand  resulting  from  FEA 
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actions  under  the  authority  of  section 
2  of  ESECA  is  as  follows: 

Demand 

(million 

Year;  tons) 

1975  . - . - .  212 

1976  . 224 

1977  . —  -  240 

1978  _ 255 

(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  re¬ 
sulting  from  the  prohibition  order  to 
which  this  finding  relates  and  from 
other  FEA  orders  under  section  2  of 
ESECA,  will  be  as  follows: 

Demand 

(million 

Year:  tons) 

1975  .  0,3 

1976  . . . 1.6 

1977  . . . -  3.6 

1978  _ _ _ 4.0 

(10)  On  the  basis  of  the  above  infor¬ 
mation,  FEA  has  concluded  that  the  es¬ 
timated  production  of  coal  of  the  specific 
type  required  for  use  by  this  powerplant 
exceeds  the  estimated  demand  for  such 
coal  by  amounts  adequate  to  support  a 
conclusion  that  such  coal  will  be  avail¬ 
able  to  the  powerplant  during  the  period 
imtil  December  3, 1978. 

b(l)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that  will 
be  us^  by  such  powerplant  pursuant  to 
this  order. 

(2)  There  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  SufBcient  rolling  stock  will  be 
available  to  the  St.  Louis-San  Fran¬ 
cisco,  Kansas  City  Southern,  Missouri- 
Kansas-Texas  and  Missouri  Pacific  for 
transporting  this  coal  during  the  period 
imtil  December  31,  1978. 

(iv)  T?ie  prohibitum  of  the  burning  of 
natural  gas  or  petroleum  products  as  its 
primary  energy  source  will  not  impair 
the  reliability  of  service  in  the  area 
served  by  the  affected  powerplants. 
Based  on  an  analysis  of  the  information 
submitted  to  or  otherwise  available  to 
FEA,  and  after  consultation  with  the 
Federal  Power  Commission,  FEA  hereby 
finds  that  the  prohibition  of  the  Power- 
plants  Numbers  1,  2,  and  3  at  the  Kaw 
River  Generating  Station  from  burning 
natural  gas  or  petroleum  products  as  its 
primary  energy  source  will  not  impair 
the  reliability  of  service  in  the  area 
served  by  such  powerplant.  This  finding 
is  based  on  the  facts,  assumptions  and 
interpretations  stated  below: 

fa)  Powerplants  Numbers  1,  2,  and  3 
at  the  Kaw  River  Generating  Station  are 
part  of  the  Kansas  City  Board  of  Public 
Utilities  as  interconnected  with  the  Mis- 
souri-Kansas  Power  Pool  dispatching 
system,  which  is  within  the  geographic 
area  encompassed  by  the  Southwest 
Power  Pool  Reliability  Council  (SWPP) . 

(b)  Powerplants  Numbers  1,  2,  and  3 
at  the  Kaw  River  Generating  Station 
currently  are  each  burning  coal  as  its 
primary  energy  source  on  a  regular 


basis.  Natural  gas  has  been  used  on  an 
as-available  basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petroleum  products  as  the  Power- 
plants  Numbers  1,  2,  and  3  at  the  Kaw 
River  Generating  Station’s  primary  en¬ 
ergy  source  will  not  result  in  any  sched¬ 
uled  outage  or  reduction  in  elec¬ 
tric  power  output  and,  therefore,  such 
prohibition  will  not  result  in  an  impair¬ 
ment  of  the  reliability  of  service,  within 
the  meaning  of  ESECA  and  the  regula¬ 
tions  promulgated  pursuant  thereto,  by 
such  powerplant. 

(b)  Time  necessary  to  prepare  for 
the  burning  of  coal  (other  than  time 
necessary  to  comply  with  air  pollution 
requirements) . 

In  order  to  provide  for  adequate  coal 
and  ash  handling,  an  estimated  15 
months  will  be  necessary. 

7.  CPU-012,  013,  Kansas  City  Board  of 

Public  Utilities,  Powerplants  1,  2, 

Generating  Station-Quindaro  #3, 

Kansas  City,  Kansas 

(a)  Findings  and  rationale  for  find¬ 
ings:  (i)  Capability  and  necessary  plant 
equipment  to  burn  coal.  Based  on  an 
analysis  of  the  information  submitted 
to  or  otherwise  available  to  FEA,  FEA 
hereby  finds  that  on  June  22,  1974,  Pow¬ 
erplants  1  and  2  at  the  No.  3  Quindaro 
Generating  Station  each  had  the  ca¬ 
pability  and  necessary  plant  equipment 
to  bum  coal.  Tfiis  finding  is  based  on 
facts,  interpretations  and  assumptions 
stated  below: 

(a)  Powerplants  1  and  2  at  the  No.  3 
Quindaro  Generating  Station  had  in 
place,  on  June  22,  1974,  a  boiler  that 
was  capable  of  burning  coal,  in  that  such 
boiler  had  been  designed  and  con¬ 
structed,  or  had  been  modified  to  enable 
it  to  bum  coal  as  its  primary  energy 
source,  or  to  bum  coal  and  another  fos¬ 
sil  fuel  interchangeably  as  its  primary 
energy  source,  notwithstanding  the  fact 
that  on  June  22,  1974,  such  powerplants 
may  not  have  been  burning  coal  as  its 
primary  energy  source. 

(b)  Based  on  information  filed  with 
FELA  on  March  20.  1975  by  the  Kansas 
City  Board  of  Public  Utilities,  the  fol¬ 
lowing  significant  equipment  or  facili¬ 
ties  would  have  to  be  acquired  or  sub¬ 
stantially  refurbished: 

1.  Coal  and  ash  handling  equipment; 

2.  Coal  unloading  facilities. 

FEA  assumes  that  on  June  22,  1974, 
powerplants  1  and  2  at  the  No.  3  Quin¬ 
daro  (venerating  Station,  had  all  other 
significant  equipment  or  facilities  asso¬ 
ciated  with  the  burning  of  coal. 

(c)  Within  the  meaning  of  ESECA  and 
the  regulations  promulgated  pursuant 
thereto,  the  equipment  and  facilities 
listed  in  paragraph  (b)  do  not  individ¬ 
ually  or  in  combination  constitute  a  lack 
of  capability  and  necessary  plant  equip¬ 
ment  to  bum  coal  as  of  June  22,  1974. 

(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  Based  on  an  analysis  of  the  in¬ 


formation  submitted  to  or  otherwise 
available  to  FEA,  FEA  hereby  finds  that 
the  burning  of  coal  by  powerplants  #1 
and  2  at  #3  Quindaro  Generating  Sta¬ 
tion  in  lieu  of  petroleum  products  or 
natural  gas  is  practicable  and  consistent 
with  the  purposes  of  ESECA.  This  find¬ 
ing  is  based  on  the  facts,  interpretations 
and  assumptions  stated  below. 

(a) (1)  'I^e  powerplants  #1  and  2  at 
#3  Quindaro  Generating  Station  have 
acquired  or  modified,  or  are  currently 
acquiring  or  modifsdng  the  equipment 
and  facilities  necessary  for  the  burning 
of  coal  as  its  primary  energy  source,  and 
such  actions  are  not'  being  undertaken 
as  a  result  of  (or  in  contemplation  of) 
the  issuance  of  a  prohibition  order.  These 
acquisitions  or  modifications  include 
those  necessary  for  compliance  with 
the  requirements  of  the  Clean  Air  Act. 

(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary 
for  the  burning  of  coal  are  identified  in 
the  Kansas  CiJity  Board  of  Public  Utili¬ 
ties’  current  and  prospective  budgetary 
plans. 

(3)  (i)  FEA  assumes  that  the  decision 
by  the  Kansas  City  Board  of  Public 
Utilities  to  acquire  or  modify  such 
equipment  and  facilities  in  order  to 
burn  coal  as  a  primary  energy  source  was 
based  on  an  analysis  of  the  financial 
capability  of  the  company  to  as¬ 
sume  such  costs  (including  any  require¬ 
ment  to  obtain  a  rate  increase)  as  well 
as  any  costs  relating  to  operation  and 
maintenance  and  fuel  costs,  and  there¬ 
fore  that  the  company  has  concluded 
that  the  burning  of  coal  in  lieu  of  petro¬ 
leum  products  or  natural  gas  is 
practicable. 

(ii)  On  the  basis  of  the  Kansas  City 
Board  of  Public  Utilities’  actions  de¬ 
scribed  above  and  other  information 
available  to  FEA,  FEA  concludes  that  the 
burning  of  coal  by  such  piowerplant  is 
practicable  within  the  meaning*  of 
ESEX^A  and  the  regulations  promulgated 
thereunder,  and  will  continue  to  be 
practicable  for  the  period  that  the 
order  is  in  effect. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleum  products  and 
encourage  the  use  of  coal,  F^A  concludes 
that  it  is  consistent  with  the  purpose  of 
ESECA  to  provide  a  means  to  assist  in 
meeting  the  essential  needs  of  the  United 
States  for  fuels.  F\irther,  on  the  basis 
of  the  environmental  analyses  conducted 
by  FTIA,  the  analyses  of  air  quality  im¬ 
pacts  which  E3PA  is  required  to  conduct 
prior  to  effectiveness  of  a  prohibition 
order,  as  well  as  the  necessity  for  the 
powerplant  to  comply  with  the  Clean 
Air  Act  and  other  applicable  environ¬ 
mental  protection  requirements,  FEA 
concludes  that  the  prohibition  order  is 
consistent  with  the  purpose  of  ESECA 
to  provide  for  a  means  to  meet  essential 
fuel  needs  in  a  manner  which  is  con¬ 
sistent,  to  the  fullest  extent  practicable, 
with  existing  national  commitments  to 
protect  and  improve  the  environment. 
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(iil)  Coal  and  coal  transportation  fa¬ 
cilities  will  be  available  during  the  period 
the  prohibition  order  is  in  effect.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  PEA, 
PEA  hereby  finds  that  coal  and  coal 
transportation  facilities  will  be  avail¬ 
able  to  these  powerplants  during  the 
period  until  December  31,  1978.  The  pe¬ 
riod  until  December  31.  1978  is  the  pe¬ 
riod  during  all  or  part  of  which  the 
prohibition  order  to  which  these  findings 
relate  will  be  in  effect.  This  finding  is 
based  upon  the  following  facts,  inter¬ 
pretations,  and  assumptions; 

a(l)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  nationally  as 
follows; 

Production 

Year:  {million  tons) 


1976  . 

. 662 

1976  . 

679 

1977  . 

. 707 

1978  . 

. 736 

(2)  The  estimated  national  demand 
excluding  any  increased  demand  result¬ 
ing  from  PEA  action  under  the  author¬ 
ity  of  section  2  of  ESECA  is  as  follows; 


Demand 

Year:  {million  tons) 

1976  .  640 

1978  - . - .  064 

1977  .  688 

1978  .  716 


(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates,  and  from  PEA  action  under  au¬ 
thority  of  section  2  of  ESECA,  will  be  as 
follows; 

Demand 

Year:  {million  tons) 

1976  .  0. 7 

1976  .  4. 0 

1977  .  13.6 

1978  .  16.2 

(4)  Coal  of  the  specific  type  required 
for  use  by  these  powerplants  has  been 
identified  in  the  reserves  of  the  Mid¬ 
west,  Gulf,  and  Northern  Great  Plains 
coal  supply  regions. 

(5)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  from  the 
Midwest,  Gulf,  and  Northern  Great 
Plains  coal  supply  regions  as  follows; 


Production 

Year:  {million  tons) 

1976  . 219 

1976  _ 234 

1977  _ 260 

1978  _ 267 


(6)  The  regional  and  national  produc¬ 
tion  estimates  stated  in  items  (1)  and 
(5)  assume  a  surge  capacity,  or  ability 
to  increase  production  over  normal  lev¬ 
els,  of  approximately  4  percent.  In  re¬ 
sponse  to  an  industry  survey  in  late  1974, 
the  coal  industry  indicated  a  surge  ca¬ 
pacity  of  up  to  8  percent.  A  study  by  the 
Bureau  of  Mines,  Department  of  the  In¬ 
terior,  indicates  a  surge  capacity  of  ap¬ 
proximately  up  to  6  percent.  By  compari¬ 
son,  the  increased  national  demand  for 
coal  resulting  from  the  prohibition  or¬ 
der  to  which  this  finding  relates  and 
other  FEA  actions  under  section  2  of 


ESECA,  is  less  than  one  tenth  of  a  per¬ 
cent  in  1975,  increasing  to  a  maximum  of 
2.3  percent  in  1978  of  estimated  national 
demand  stated  in  item  (2) .  A  market  sur¬ 
vey  of  traditional  coal  suppliers  to  FEA 
Region  7  consumers  suggests  substantial 
evidence  of  ample  production  capability 
to  support  increased  demand  for  coal 
from  this  region  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates  and  other  FEA  actions  under  sec¬ 
tion  2  of  ESECA. 

(7)  The  FEA  is  unaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  any 
increased  demand  resulting  from  FTIA 
actions  under  the  authority  of  section  2 
of  ESECA  is  as  follows; 

Demand 

{million 

Year:  tons) 

1976  .  212 

1976  . .  224 

1977  .  240 

1978  . .  256 


(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  re¬ 
sulting  from  the  prohibition  order  to 
which  this  finding  relates  and  from  other 
FEA  orders  under  section  2  of  ESECA, 
will  be  as  follows; 

Demand 

{million 

Year:  tons) 

1976  .  0.3 

1970 . . 1.6 

1977  .  3.6 

1978  .  4.0 

( 10)  On  the  basis  of  the  above  infor¬ 
mation,  FEA  has  concluded  that  the  es¬ 
timated  production  of  coal  of  the  specific 
type  required  for  use  by  this  powerplant 
exceeds  the  estimated  demand  for  such 
coal  by  amounts  adequate  to  support  a 
conclusion  that  such  coal  will  be  avail¬ 
able  to  the  powerplant  during  the  pe¬ 
riod  until  December  31, 1978. 

b(l)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that 
will  be  used  by  such  powerplant  pursu¬ 
ant  to  this  order. 

^2)  TTiere  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  Sufficient  rolling  stock  will  be 
available  to  the  Union  Pacific  and  Mis¬ 
souri  Pacific  for  transporting  this  coal 
during  the  period  xmtil  December  31, 
1978. 

(iv)  The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as  its 
primary  energy  source  tvill  not  impair 
the  reliability  of  service  in  the  area 
served  by  the  affected  powerplant.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  PEA, 
and  after  consultation  with  the  Federal 
Power  Commission,  FEA  hereby  finds, 
that  the  prohibition  of  the  Powerplants 
Numbers  1  and  2  at  the  Quindaro  Gener¬ 
ating  Station  from  burning  natural  gas 
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or  petroleum  products  as  its  primary  en¬ 
ergy  source  will  not  impair  the  reliabil¬ 
ity  of  service  in  the  area  served  by  such 
powerplant.  This  finding  is  based  on  the 
facts,  assumptions  and  interpretations 
stated  below; 

(a)  Powerplants  Numbers  1  and  2 
at  the  Quindaro  Generating  Station  are 
part  of  the  Kansas  City  Board  of  Public 
Utilities  as  Interconnected  with  the  Mis- 
souri-Kansas  Power  Pool  dispatching 
system,  which  is  within  the  geographic 
area  encompassed  by  the  Mid-Continent 
Area  Reliability  Coordination  Agree¬ 
ment. 

(b)  Powerplants  Numbers  1  and  2  at 
the  Quindaro  Generating  Station  cur¬ 
rently  are  each  burning  coal  as  its  pri¬ 
mary  energy  source  on  a  regular  basis. 
Natural  gas  has  been  used  on  an  as- 
available  basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petroleum  products  as  the  Power- 
plants  Numbers  1  and  2  at  the  Quindaro 
Generating  Station’s  primary  energy 
source  will  not  result  in  any  scheduled 
outage  or  reduction  in  electric  power  out¬ 
put,  and,  therefore,  such  prohibition  will 
not  result  in  an  impairment  of  the  re¬ 
liability  of  •service,  within  the  meaning  of 
ESECA  and  the  regulations  promulgated 
pursuant  thereto,  by  such  powerplant. 

(b)  Time  necessary  to  prepare  for  the 
burning  of  coal  (other  than  time  neces¬ 
sary  to  comply  with  air  pollution  require¬ 
ments)  . 

In  order  to  provide  for  adequate  coal 
and  ash  handling,  an  estimated  15 
months  will  be  necessary. 

8.  OPU-014,  015,  016,  Kansas  City  Power 

AND  Light  Company,  Powerplants  3,  4, 

5,  Generating  Station — Hawthorne, 

Kansas  City,  Missouri — 

(a)  Findings  and  rationale  for  find¬ 
ings;  (i)  Capability  and  necessary  plant 
equipment  to  burn  coal.  Based  on  an 
analysis  of  the  information  submitted  to 
or  otherwise  available  to  FTIA,  FEA  here¬ 
by  finds  that  on  June  22,  1974,  Power- 
plant  Niunbers  3,  4,  and  5  at  the  Haw¬ 
thorne  Generating  Station  each  had  the 
capability  and  necessary  plant  equip¬ 
ment  to  burn  coal.  This  finding  is  based 
on  facts,  interpretations  and  assumptions 
stated  below; 

(a)  Powerplant  Numbers  3,  4,  and  5  at 
the  Hawthorne  Generating  Station  had 
in  place,  on  June  22,  1974,  a  boiler  that 
was  capable  of  burning  coal,  in' that  such 
boiler  had  been  designed  and  con¬ 
structed,  or  had  been  modified  to  enable 
it  to  bum  coal  as  its  primary  energy 
source,  or  to  bum  coal  and  another  fos¬ 
sil  fuel  interchangeably  as  its  primary 
energy  source,  notwithstanding  the  fact 
that  on  June  22,  1974,  such  powerplant 
may  not  have  been  burning  coal  as  its 
primary  energy  source. 

(b)  Based  on  a  letter  filed  with  FEA 
on  March  19,  1975,  by  the  Kansas  City 
Power  and  Light  Company,  “no  addi¬ 
tional  facilities  are  or  will  be  required 
to  bum  coal  exclusively  as  the  primary 
energy  source  for  Hawthorne  Units  3,  4, 
and  5”. 
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(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  uHth  the  purposes  of 
ESECA.  Based  on  an  analysis  of  the  in¬ 
formation  submitted  to  or  otherwise 
available  to  FEIA,  PEA  hereby  finds  that 
the  burning  of  coal  by  Powerplants  Num¬ 
bers  3,  4,  and  5  at  the  Hawthorne  Gen¬ 
erating  Station  in  heu  of  petroleum  prod¬ 
ucts  or  natural  gas  is  practicable  and 
consist«it  with  the  puri)oses  of  ESECA. 
This  finding  is  based  on  the  facts,  inter¬ 
pretations  and  assumptions  stated  below. 

(a) (1)  The  powerplants  #3,  4,  and  5 
at  the  Hawthorne  Generating  Station 
have  acquired  or  modified,  or  are  cur¬ 
rently  acquiring  or  modifying  the  equip¬ 
ment  and  facilities  necessary  for  the 
burning  of  coal  as  their  primary  energy 
source,  and  such  actions  are  not  being 
undertaken  as  a  result  of  (or  in  contem¬ 
plation  of)  the  issuance  of  a  prohibi¬ 
tion  order.  These  acquisitions  or  modifi¬ 
cations  include  those  necessary  for  cmn- 
pliance  with  the  requirements  of  the 
Clean  Air  Act. 

(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary  for 
the  burning  of  coal  are  identified  in  the 
Kansas  City  Power  and  Light  Company’s 
current  and  prospective  budgetary  plans. 

(3)  (i)  PEA  assumes  that  the  decision 
by  the  Kansas  City  Power  and  Light 
Company  to  acquire  or  modify  such 
equipment  and  facilities  in  order  to  bum 
coal  as  a  primarj’  energy  source  was  based 
on  an  analysis  of  the  financial  capability 
of  the  Kansas  City  Power  and  Light  Com¬ 
pany  to  assume  such  costs  (including  any  ' 
requirement  to  obtain  a  rate  increase)  as 
well  as  any  costs  relating  to  operation 
and  maintenance  and  fuel  costs,  and 
therefore  that  the  Kansas  City  Power 
and  Light  Company  has  concluded  that 
the  burning  of  coal  in  lieu  of  petroleum 
products  or  natural  gas  is  practicable. 

(ii)  On  the  basis  of  the  Kansas  City 
Power  and  Light  CTompany  actions  de¬ 
scribed  above  and  other  information 
available  to  PEA,  PEA  concludes  that  the 
burning  of  coal  by  such  powerplant  is 
practicable  within  the  meaning  of  ESEX?A 
and  the  regulations  promulgated  there¬ 
under,  and  will  continue  to  be  practica¬ 
ble  for  the  period  that  the  order  is  in 
effect. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleum  products  and 
encourage  the  increased  use  of  coal,  PEA 
concludes  that  it  is  consistent  with  the 
purpose  of  ESECA  to  provide  a  means 
to  assist  in  meeting  the  essential  needs 
of  the  United  States  for  fuels.  F\irther, 
on  the  basis  of  the  environmental  analy¬ 
ses  conducted  by  PEA,  the  analyses  of  air 
quality  impacts  which  EPA  is  required  to 
conduct  prior  to  effectiveness  of  a  pnrtii- 
bition  order,  as  well  as  the  necessity  for 
the  powerplant  to  comply  with  the  Clean 
Air  Act  and  other  applicable  environ¬ 
mental  protection  requirements,  PEA 
concludes  that  the  prohibition  order  is 
consistent  with  the  purpose  of  ESECA  to 
provide  for  a  means  to  meet  essential 
fuel  needs  in  a  manner  which  is  con¬ 


sistent,  to  the  fullest  extent  practicable, 
with  existing  national  commitments  to 
protect  and  improve  the  environment. 

(iii)  Cool  and  coal  transportation  fa¬ 
cilities  will  be  available  during  the  pe¬ 
riod  the  prohibition  order  is  in  effect. 
Based  on  an  analjrsis  of  the  information 
submitted  to  or  otherwise  available  to 
PEIA,  PE3A  hereby  finds  that  coal  and  coal 
transportation  facilities  will  be  availa¬ 
ble  to  these  powerplants  during  the  pe¬ 
riod  until  December  31,  1978.  The  period 
until  December  31. 1978  is  the  period  dur¬ 
ing  all  or  part  of  which  the  prohibition 
order  to  which  these  findings  relate  will 
be  in  effect.  This  finding  is  based  upon 
the  following  facts,  interpretations,  and 
assumptions: 

a(l)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  nationally  as 
follows: 

Production 


Year: 

(million  tons) 

1975  _ 

. . 662 

1976 . — 

. .  679 

1977 _ 

_ 707 

1978 . 

_ 735 

(2)  The  estimated  national  demand  ex¬ 
cluding  any  increased  demand  resulting 
from  PEA  action  under  the  authority  of 
section  2  of  ESECA  is  as  follows: 

Demand 

Year: 

(million  tons) 

1975 _ 

_ _ 640 

1976 _ 

. . . .  664 

1977 _ 

_ 688 

1978 _ 

. . .  716 

(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates,  and  from  PEA  actions  under  au¬ 
thority  of  section  2  of  ESECA,  will  be  as 
follows: 

Demand 

Year:  (million  tons) 

1975  . . . .  0.7 

1976  . .  4.0 

1977  . — .  13.6 

1978  _ _ - . .  16.2 

(4)  Coal  of  the  specific  type  required 
for  use  by  these  powerplants  has  been 
identified  in  the  reserves  of  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions. 

(5)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  from  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions  as  follows: 


Production 

Year:  (million  tons) 

1975  . - _ _  219 

1976  _ 234 

1977  _ 250 

1978  _ 267 


(6)  Tlie  regional  and  national  pro¬ 
duction  estimates  stated  in  items  ( 1 )  and 
(5)  assume  a  surge  capacity,  or  ability 
to  increase  production  over  normal  levels, 
of  approximately  4  percent.  In  response 
to  an  industry  survey  in  late  1974,  the 
coal  industry  indicated  a  surge  capacity 
of  up  to  8  percent.  A  study  by  the  Bureau 
of  Mines,  Department  of  the  Interior,  in¬ 
dicates  a  surge  capacity  of  approximately 
up  to  6  percent.  By  comparison,  the  in¬ 


creased  national  demand  for  coal  result¬ 
ing  from  the  prohibition  order  to  which 
this  finding  relates  and  other  FTIA 
actions  under  section  2  of  ESECA,  is  less 
than  one  tenth  of  a  percent  in  1975,  in¬ 
creasing  to  a  maximum  of  2.3  percent 
in  1978  of  estimated  national  demand 
stated  in  item  (2).  A  market  survey  of 
traditional  coal  suppliers  to  PEA  Region 
7  consumers  suggests  substantial  evi¬ 
dence  of  ample  production  capability  to 
support  increased  demand  for  coal  from 
this  region  resulting  from  the  prohibition 
order  to  which  this  finding  relates  and 
other  PEA  actions  under  section  2  of 
ESECA. 

(7)  The  PEA  is  unaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  any 
increased  demand  resulting  from  PEA 
actions  under  the  authority  of  section  2 
of  ESECA  is  as  follows : 


Demand 

Year;  (million  tons) 

1975  . - .  212 

1976  . - .  224 

1977  . . .  240 

1978  . .  256 


(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  result¬ 
ing  from  the  prohibition  order  to  which 
this  finding  relates  and  from  other  PEA 
orders  under  section  2  of  ESECA,  will  be 
as  follows: 


Demand 

Year:  (million  tons) 

1975  _ -  bearoff  0.3 

1976  _ -  bearoff  1.6 

1977  _  3.5 

1978  _ -  bearoff  4.0 


(10)  On  the  basis  of  the  above  infor¬ 
mation,  PEA  has  concluded  that  the  esti¬ 
mated  production  of  coal  of  the  specific 
type  required  for  use  by  this  powerplant 
exceeds  the  estimated  demand  for  such 
coal  by  amounts  adequate  to  support  a 
conclusion  that  such  coal  will  be  avail¬ 
able  to  the  powerplant  during  the  period 
until  December  31,  1978. 

b(l)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that  will 
be  used  by  such  powerplant  pursuant  to 
this  order. 

(2)  There  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  Sufficient  rolling  stock  will  be 
available  to  the  Union  Pacific,  Kansas 
City  Southern  and  St.  Louis-San 
Prancisco  for  transporting  this  coal  dur¬ 
ing  the  i>eriod  until  December  31, 1978. 

(iv)  The  prohibition  of  the  burning  of 
natural  ga.s  or  petroleum  products  as  its 
primary  energy  source  will  not  impair  the 
reliability  of  service  in  the  area  served  by 
the  affected  powerplant.  Based  on  an 
analysis  of  the  information  submitted  to 
or  otherwise  available  to  PEA,  and  after 
consultation  with  the  Pederal  Power 
Commission,  PEA  hereby  finds  that  the 
prohibition  of  the  Hawthorne  Units  #3, 
4  and  5  from  burning  natural  gas  or 
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petroleum  products  as  its  primary  energy 
source  will  not  impair  the  reliability  of 
service  in  the  area  served  by  such  power- 
plant.  This  finding  Is  based  on  the  facts, 
assumptions  and  interpretations  stated 
below: 

(a)  Interconnections  and  Power  Dis¬ 
patching.  (1)  The  Hawthorne  Units  are 
within  the  geographical  area  of  the 
Southwest  Power  Pool  (8 WPP)  regional 
electric  reliability  coimcil. 

(2)  It  is  interconnected  with  and  co¬ 
ordinated  with  the  Missourl-Kansas 
(Mo-Kan)  power  pool. 

(3)  Dispatching  of  electric  power  is 
controlled  by  Kansas  City  Power  and 
Light  Co. 

(4)  “Dispatching  system”  as  used  later 
in  this  finding  means  Kansas  City  Power 
and  Light  Company. 

(b)  Forecast  Peak  Loads.  (1)  Forecast 
of  peak  loads  for  the  dispatching  system 
during  the  year  in  which  the  Hawthorne 
Units  are  expected  to  be  implementing 
the  herein  prohibition  order  is  as  follows: 


(e)  Net  Dependable  Capacity.  The 
forecast  net  dependable  capacity  for  the 
dispatching  system  during  the  period 
(shown  as  quarter  years)  in  which  the 
powerplant  is  expected  to  be  implement¬ 
ing  the  herein  prohibition  order  and  the 
next  quarter  following  is: 

Megawatts 


Summer  1975 _ 2, 396 

Pall  1975— .  2,396 

Winter  1975-76 .  1, 767 

Spring  1976 .  2,396 


(f )  Gross  Reserve  Margin-Dispatching 
System.  (1)  The  expected  minimum 
gross  reserve  margin  (^fference  between 
net  system  capability  and  peak  load  in 
percent  of  peak  load)  of  the  dispatching 
system  for  the  load  periods  specified  are 
as  follows: 

Percent 


Summer  _  23. 5 

Pall . . .  60. 0 

Winter  _  47. 0 

Spring  — . . . .  92. 0 


(2)  After  deducting  the  net  capacity 
of  units  scheduled  for  maintenance  or  re¬ 
fueling  during  these  same  load  periods 
and  including  imports  and  exports  sched¬ 
uled.  The  expected  minimum  reserve 
margins  are: 


Summer  Load  Period  (June-A\ig.)  1976 
Peak  1940  MWe  July. 

PaU  Load  Periods  (Sept.-Nov.)  1976  Peak 
1500  MWe  Sept. 

Winter  Locut  Period  (Dec.-Peb.)  1976-76 
Peak  1200  MWe  Dec. 

luring  Load  Period  (March-May)  1976 
Peak  1250  MWe  May. 

(2)  The  peak  loads  forecast  have  been 
ctHnpared  with  peak  loads  in  previous 
similar  periods  and  the  compound  load 
growth  rate  for  these  forecasts  is  6  per¬ 
cent,  which  is  considered  reasonable. 

(c)  Capacity.  (1)  The  present  net 
dependable  capacity  of  all  powerplants 
of  the  dispatching  system  that  now  are 
engaged  in  the  sale  or  exchange  of  elec¬ 
tric  power  is  2396  MWe. 

(2)  Additions,  retirements,  and  power- 
plant  reratings  during  the  period  in 
which  Hawthorne  Units  will  be  imple¬ 
menting  the  herein  prohibition  order,  as 
listed  below,  will  cause  the  following 
changes  in  net  dependable  capacity  of 
such  dispatching  system: 


Percent 

Summer  -  —3. 0 

Pall .  13. 0 

Winter  . -30.6 

Spring  _  50. 0 

(g)  Derating.  The  powterplants  were 
originally  designed  to  obtain  full  rating 
on  either  coal  or  gas.  Kansas  City  Power 
and  Light  Company  are  now  having  a 
study  made  to  ascertain  what,  if  any¬ 
thing,  needs  to  be  done  to  upgrade  coal 
firing  equipment  so  that  no  derating 
occurs. 

(h)  System  stability.  Available  in¬ 
formation  regarding  system  stability  for 
the  dispatching  system  has  been  evalu¬ 
ated  for  each  of  the  load  periods  stated 
in  paragraph  (e)  and  the  issuance  of  a 
prohibition  order  to  the  powerplant  will 
not  cause  a  significant  system  stability 
problem. 

(1)  Reliability  of  service.  (1)  The  esti¬ 
mated  gross  reserve  margin  of  the  dis¬ 
patching  system  during  the  implementa¬ 
tion  period  associated  with  the  com¬ 
mencement  the  burning  of  coal  as  a  pri¬ 
mary  energy  source  is  forecast  to  range 
between  —30.5  percent  and  50.0  percent, 
depending  upon  the  date  of  the  period  of 
powerplant  outage.  By  scheduling  the  im¬ 


plementation  period  during  the  Spring 
load  period,  the  estimated  gross  dis¬ 
patching  system’s  reserve  margin  will  be 
approximately  50  percent,  and  the  Fed¬ 
eral  Power  Commission  considers  these 
to  be  acceptable  reserve  margins. 

(2)  If  dispatching  system  conditions 
at  the  time  of  the  implementation  period 
are  as  presently  forecast  by  FEA  in  this 
finding,  there  will  be  no  impairment  of 
reliability  of  service,  within  the  mean¬ 
ing  of  ESECA  and  the  regulations  pro¬ 
mulgated  thereunder,  in  the  area  served 
by  Kansas  CTity  Power  and  Light  Com¬ 
pany. 

(3)  Existing  transmission  system  in¬ 
terconnections  with  other  utilities  are 
presently  scheduled  to  transfer  approxi¬ 
mately  194  megawatts  into  the  dispatch¬ 
ing  system:  with  the  capacity  to  transfer 
approximately  1000  additional  mega¬ 
watts  of  power  into  the  dispatching  sys¬ 
tem.  This  capacity  will  provide  emer¬ 
gency  resource  of  electric  power  during 
the  implementation  period  and  will  en¬ 
hance  the  reliability  of  service. 

(b)  Time  necessary  to  prepare  for  the 
burning  of  coal,  (other  than  time  neces¬ 
sary  to  comply  with  air  pollution  require¬ 
ments)  : 

The  powerplants  are  currently  capable 
of  burning  coal  as  the  primary  energy 
source. 

9.  OFU-017,  018,  019,  Kansas  Power  and 

Light  Company,  Powerplants  3,  4,  5, 

Generating  Station — ^Lawrence,  Law¬ 
rence,  Kansas 

(a)  Findings  and  rationale  for  find¬ 
ings:  (1)  Capability  and  necessary  plant 
equipment  to  bum  coal.  Based  on  an 
analysis  of  the  information  submitted  to 
or  otherwise  available  to  FEA,  FEA  here¬ 
by  finds  that  on  June  22,  1974,  power- 
plant  numbers  3,  4,  and  5  at  the  Law¬ 
rence  Generating  Station  each  had  the 
capability  and  necessary  plant  equip¬ 
ment  to  bum  coal.  This  finding  is  based 
on  facts,  interpretations  and  assiunp- 
tions  stated  below: 

(a)  Powerplant  numbers  3,  4,  and  5  at 
the  Lawrence  Generating  Station  had  in 
place,  on  June  22,  1974,  a  boiler  that  was 
capable  of  burning  coal,  in  that  such 
boiler  had  been  designed  and  constructed, 
or  had  been  modified  to  enable  it  to  burn 
coal  as  its  primary  energy  source,  or  to 
bum  coal  and  another  fossil  fuel  inter¬ 
changeably  as  its  primary  energy  source, 
notwithstanding  the  fact  that  on  Jime  22, 
1974,  such  powerplant  may  not  have 
been  burning  coal  as  its  primary  energy 
source. 

(b)  Based  on  information  filed  with 
PEA  on  April  10,  1975  by  the  Kansas 
Power  and  Light  Company,  the  following 
significant  equipment  or  facilities  would 
have  to  be  acquired  or  substantially  re¬ 
furbished  : 

1.  A  coal  dust  suppression  system  at  the 
unloading  hopper  and  transfer  points: 

2.  The  railroad  track  system  and  locomo¬ 
tive  for  switching  cofU  cars  from  the  main 
line  Into  the  plant  site; 

3.  An  additional  soot  blowing  air 
compressor; 


PowerplAit 

designation 

Fuel 

Type  of  Capacity  change 

change 

Status  and  effective  data 

Oil . 

Addition _ 118  MWe-summer _ 

..  Under  constraction. 

140  MWe-wlnter . 

Start  of  commercial  operation, 
April  1975. 

(d)  Scheduled  Outages.  Planned  maintenance  of  other  powerplants  rated  100 
MWe  or  higher  and  nuclear  plant  refueling  during  the  period  the  powerplant  will 
be  implementing  the  herein  prohibition  order  within  the  dispatching  system  are 
as  listed  below: 

Powerplant  designation 

Fuel 

Capacity  Type  of  outage  Period  of  outage 

.  119  Sched  main _ 

. Summer. 

Coal.”. . 

.  178 . do . 

.  Fall. 

.  190 . do . 

.  Fall  and  winter. 

Hawthorne  4 . 

Coal/gas _ 

.  133 . do . 

412 . do . 

. Winter. 

.  Do. 

Hawthorne  5 . 

Coal/gas.... 

.  520  . do . 

.  Spring. 

FEDERAL  REGISTER,  VOL  40,  NO.  91 — FRIDAY,  MAY  9,  1975 


20504 


NOTICES 


4.  A  new  bottom  cmd  fly  ash  disposal  sys¬ 
tem  for  boiler  numbers  3  and  4; 

6.  The  coal  handling  facilities. 

FEIA  assumes  that  on  Jime  22,  1974, 
Powerplants  3.  4  and  5  at  the  Lawrence 
facility  had  all  other  significant  equip¬ 
ment  and  facilities  associated  with  the 
burning  of  coal. 

(c)  Within  the  meaning  of  ESECA  and 
the'  regulations  promulgated  pursuant 
thereto,  the  equipment  and  facilities 
listed  in  paragraph  (b)  do  not  individu¬ 
ally  or  in  combination  constitute  a  lack 
of  capability  and  necessary  plant  equip¬ 
ment  to  bum  coal  as  of  June  22,  1974. 

(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  Based  on  an  analysis  of  the  in¬ 
formation  submitted  to  or  otherwise 
available  to  FEIA,  FEA  hereby  finds  that 
the  burning  of  coal  by  Powerplants  num¬ 
bers  3, 4,  and  5  at  the  Lawrence  Generat¬ 
ing  Station  in  lieu  of  petroleum  products 
or  natmal  gas  is  practicable  and  consist¬ 
ent  with  the  purposes  of  ESECA.  This 
finding  is  based  on  the  facts,  interpreta¬ 
tions  and  assumptions  stated  below. 

(a)  (1)  Lawrence  Generating  Station 
has  acquired  or  modified,  or  is  currently 
acquiring  or  modifying  the  equipment 
and  facilities  necessary  for  the  burning 
of  coal  as  their  primary  energy  source, 
and  such  actions  are  not  being  under¬ 
taken  as  a  result  of  (or  in  contemplation 
of)  the  issuance  of  a  prohibition  order. 
These  acquisitions  or  modifications  in¬ 
clude  those  necessary  for  compliance 
with  the  requirements  of  the  Clean  Air 
Act. 

(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary 
for  the  burning  of  coal  are  identified  in 
the  Kansas  Power  and  Light  Company’s 
current  and  prospective  budgetary  plans. 

(3)  (i)  FEA  assumes  that  the  decision 
by  the  Kansas  Power  and  Light  Com¬ 
pany  to  acquire  or  modify  such  equip¬ 
ment  and  facilities  in  order  to  bum 
coal  as  a  primary  energy  source  was 
based  on  an  analysis  of  the  financial 
capability  the  company  to  assume  such 
costs  (including  any  requirement  to  ob¬ 
tain  a  rate  increase)  as  well  as  any  costs 
relating  to  operation  and  maintenance 
and  fuel  costs,  and  therefore  that  the 
company  has  concluded  that  the  burning 
of  coal  in  lieu  of  petroleiun  products  or 
natural  gas  is  practicable. 

(ii)  On  the  basis  of  the  Kansas  Power 
and  Light  Company  actions  described 
above  and  other  information  available 
to  PEA,  FEIA  concludes  that  the  burning 
of  coal  by  such  powerplant  is  practicable 
within  the  meaning  of  ESECA  and  the 
regulations  promulgated  thereunder,  and 
will  continue  to  be  practicable  for  the 
period  that  the  order  is  in  effect. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleiun  products  and 
encourage  the  increased  use  of  coal,  FEA 
concludes  that  it  is  consistent  with  the 
purpose  of  ESEXIA  to  provide  a  means  to 
assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels.  F\u1.her,  on 


the  basis  of  the  environmental  analyses 
conducted  by  FEA,  the  analyses  of  air 
quality  impacts  which  EIPA  is  required 
to  conduct  prior  to  effectiveness  of  a  pro¬ 
hibition  order,  as  well  as  the  necessity 
for  the  powerplant  to  comply  with  the 
Clean  Air  Act  and  other  applicable  envi¬ 
ronmental  protection  requirements,  PEA 
concludes  that  the  prohibition  order  is 
consistent  with  the  purpose  of  ESECA 
to  provide  for  a  means  to  meet  essential 
fuel  needs  in  a  manner  which  is  consist¬ 
ent,  to  the  fullest  extent  practicable, 
with  existing  national  commitments  to 
protect  and  improve  the  environment. 

(iii)  Coal  and  coal  transportation  fa¬ 
cilities  will  be  available  during  the  period 
the  prohibition  order  is  in  effect.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  PEA, 
FEA  hereby  finds  that  coal  and  coal 
transportation  facilities  w'ill  be  available 
to  these  powerplants  during  the  period 
until  December  31, 1978.  The  period  imtil 
December  31,  1978  is  the  period  during 
all  or  part  of  which  the  prohibition  order 
to  which  these  findings  relate  will  be  in 
effect.  This  finding  is  based  upon  the  fol¬ 
lowing  facts,  interpretations,  and  as¬ 
sumptions: 

a(l)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  nationally 
as  follows: 


Production 

Year:  (million  tons) 

1975  . —  662 

1976  .  679 

1977  . .  707 

1978  . - .  736 


(2)  The  estimated  national  demand 
excluding  any  increased  demand  result¬ 
ing  from  FEA  action  under  the  author¬ 
ity  of  section  2  of  EISECA  is  as  follows: 


Demand 

Year :  ( million  tons ) 

1975  .  640 

1976  . - . -  664 

1977  . . . -  688 

1978  — . . 716 


(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates,  and  from  FTSA  actions  under  au¬ 
thority  of  section  2  of  EBEXUA,  will  be  as 
follows: 


Demand 

Year:  (million  tons) 

1975  . .  0. 7 

1976  .  4.  0 

1977  .  13.  6 

1978  .  16.  2 


(4)  Coal  of  the  specific  type  required 
for  use  by  these  powerplants  has  been 
identified  in  the  reserves  of  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions. 

(5)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  from  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions  as  follows: 


Production 

Year:  (million  tons) 

1976 .  219 

1976  .  234 

1977  .  250 

1978  .  267 


(6)  The  regional  and  national  produc¬ 
tion  estimates  stated  in  items  (1)  and  (5) 
assume  a  surge  capacity,  or  ability  to 
increase  production  over  normal  levels, 
of  approximately  4  percent.  In  response 
to  an  industry  survey  in  late  1974,  the 
coal  industry  indicate  a  surge  capacity 
of  up  to  8  percent.  A  study  by  the  Bureau 
of  Mines,  Department  of  the  Interior, 
indicates  a  surge  capacity  of  approxi¬ 
mately  up  to  6  percent.  By  comparison, 
the  increased  national  demand  for  coal 
resulting  from  the  prohibition  order  to 
which  this  finding  relates  and  other  ETIA 
actions  imder  section  2  of  ESECA,  is  less 
than  one  tenth  of  a  percent  in  1975,  in¬ 
creasing  to  a  maximum  of  2.3  percent  in 
1978  of  estimated  national  demand 
stated  in  item  (2).  A  market  survey  of 
traditional  coal  suppliers  to  FEA  Region 
7  consumers  suggests  substantial  evi¬ 
dence  of  ample  production  capability  to 
support  increased  demand  for  coal  from 
this  region  resulting  from  the  prohibition 
order  to  which  this  finding  relates  and 
other  FEA  actions  under  section  2  of 
ESECA. 

(7)  The  ETIA  is  unaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  any 
increased  demand  resulting  from  FEIA 
actions  under  the  authority  of  section  2 
of  ESECA  is  as  follows : 


Demand 

Year:  (million  tons) 

1976 .  212 

1976  .  224 

1977  .  240 

1978  .  255 


(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  re¬ 
sulting  from  the  prohibition  order  to 
which  this  finding  relates  and  from  other 
FEA  orders  under  section  2  of  ESECA, 
will  be  as  follows: 

Demand 

Year:  (million  tons) 

1976  .  0. 3 

1978 .  1.6 

1977  . .  3. 5 

1978  .  4. 0 

(10)  On  the  basis  of  the  above  infor¬ 
mation,  FEA  has  concluded  that  the  es¬ 
timated  production  of  coal  of  the  spe¬ 
cific  type  required  for  use  by  this  power- 
plant  exceeds  the  estimated  demand  for 
such  coal  by  amounts  adequate  to  sup¬ 
port  a  conclusion  that  such  coal  will  be 
available  to  the  powerplant  during  the 
period  until  December  31,  1978. 

b(l)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that 
will  be  used  by  such  powerplant  pursuant 
to  this  order. 

(2)  There  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  Sufficient  rolling  stock  will  be 
available  to  the  Union  Pacific  and  Atchi¬ 
son,  Topeka,  &  Santa  Fe  for  transporting 
this  coal  during  the  period  until  Decem¬ 
ber  31,  1978. 
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•  (iv)  The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  prodiuits  as  its 
primary  energy  source  uMl  not  impair 
the  reliability  of  service  in  the  area 
served  by  the  affected  powerplant.  Based 
on  an  analysis  of  .information  submitted 
to  or  otherwise  available  to  FEA,  and 
after  consultation  with  the  Federal 
Power  Commission,  FTEIA  hereby  finds, 
that  the  prohibition  of  the  Powerplant 
numbers  3, 4,  and  5  at  the  Lawrence  Gen¬ 
erating  Station  from  burning  natural 
gas  or  petroleum  products  as  its  primary 
energy  source  will  not  impair  the  relia¬ 
bility  of  service  In  the  area  served  by 
such  powerplant.  This  finding  is  based 
on  the  facts,  assumptions  and  interpre¬ 
tations  stated  below: 

(a)  Powerplant  numbers  3,  4,  and  5  at 
the  Lawrence  Generating  Station  are 
part  of  the  Kansas  Power  and  Light 
Company  as  Interconnected  with  the 
Missouri-Kansas  Power  Pool  disisatchlng 
system,  which  is  within  the  geographic 
area  encompassed  by  the  Southwest 
Power  Pool  ^glonal  EHectrlc  Reliability 
Council  (SWPP) . 

(b)  Powerplant  niunbers  3,  4,  and  5 
at  the  Lawrence  Generating  Station  cur- 
rentiy  are  burning  coal  as  their  primary 
energy  source  on  a  regular  basis.  Natu¬ 
ral  gas  has  been  used  on  an  as-available 
basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petroleum  products  as  the  Law¬ 
rence  Generating  Station’s  primary  en¬ 
ergy  source  will  not  result  in  any  sched¬ 
uled  outage  or  reduction  in  electric 
ix)wer  output,  and,  therefore,  such  pro¬ 
hibition  will  not  result  in  an  impairment 
of  the  reliability  of  service,  within  the 
meaning  of  ESTCA  and  the  regulations 
promulgated  pursuant  thereto,  by  such 
powerplant. 

(b)  Time  necessary  to  prepare  for  the 
burning  of  coal  (other  than  time  neces¬ 
sary  to  comply  with  air  pollution  require¬ 
ments)  . 

It  is  estimated  that  24  months  is  neces¬ 
sary  for  upgrading  of  the  ash  and  coal 
handling  systems. 

10.  OFU — 020,  021,  Kansas  Power  and 

Light  Company,  Powerplants  9,  10 

Generating  Station — ^Tecumseh,  Te- 

cuMSEH,  Kansas 

(a)  Findings  and  rationale  for  findings: 

(i)  Capability  and  necessary  plant  equip¬ 
ment  to  bum  coal.  Based  on  an  analysis 
of  the  information  submitted  to  or  other¬ 
wise  available  to  FEA,  FEA  hereby  finds 
that  on  Jime  22,  1974,  Powerplant  Num¬ 
bers  9  and  10  at  the  Tecumseh  Gener¬ 
ating  Station  each  had  the  capability  and 
necessary  plant  equipment  to  bum  coal. 
'This  finding  is  based  on  facts,  interpre¬ 
tations  and  assumptions  stated  below: 

(a)  Powerplant  Numbers  9  and  10  at 
the  Tecumseh  Generating  Station  had  in 
place,  on  June  22,  1974,  a  boiler  that  was 
capable  of  bmming  coal.  In  that  such 
boiler  had  been  designed  and  con¬ 
structed.  or  had  been  modified  to  enable 
it  to  bum  coal  as  its  primary  energy 
source,  or  to  bum  coal  and  another  fossil 


fuel  interchangeably  as  its  primary 
energy  source,  notwithstanding  the  fact 
that  on  Jime  22,  1974,  such  powerplant 
may  not  have  been  biuming  coal  as  its 
primary  energy  source. 

(b)  Based  on  information  filed  with 
PEA  on'  April  10,  1975  by  the  Kansas 
Power  and  Light  Company,  the  following 
significant  equipment  or  facilities  would 
have  to  be  acquired  or  substantially  re¬ 
furbished  : 

1.  A  coal  dust  suppression  system  at  the 
unloading  hopper  and  transfer  points; 

2.  The  railroad  track  system  and  locomo¬ 
tive  for  switching  coal  cars  from  the  main 
line  Into  the  plant  site; 

3.  An  additional  soot  blowing  air  com¬ 
pressor; 

4.  Additional  soot  blowers; 

5.  A  new  bottom  and  fly  ash  disposal  sys¬ 
tem; 

6.  The  coal  handling  system. 

FEA  assumes  that  on  June  22,  1974, 
Units  9  and  10  at  the  Tecumseh  Power- 
plant  had  all  other  significant  equipment 
and  facilities  associated  with  the  burning 
of  coal. 

(c)  Within  the  meaning  of  ESECA  and 
the  regulations  promulgated  pursuant 
thereto,  the  equipment  and  facilities 
listed  in  paragraph  (b)  do  not  individu¬ 
ally  or  in  combination  constitute  a  lack  of 
capability  and  necessary  plant  equipment 
to  bum  coal  as  of  June  22,  1974. 

(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  Based  on  an  analysis  of  the  in¬ 
formation  submitted  to  or  otherwise 
available  to  PEA,  FEA  hereby  finds  that 
the  burning  of  coal  by  ix>werplant8  #9 
and  10  at  the  Tecumseh  Generating  Sta¬ 
tion  in  lieu  of  petroleiun  products  or 
natural  gas  is  practicable  and  consistent 
with  the  purposes  of  ESECA.  This  find¬ 
ing  is  based  on  the  facts,  interpretations 
and  assumputions  stated  below: 

(a)  (1)  'The  Powerplants  #9  and  10  at 
the  Tecumseh  Generating  Station  had 
acquired  or  modified,  or  are  currently  ac¬ 
quiring  or  modifying  the  equipment  and 
facilities  necessary  for  the  burning  of 
coal  as  their  primary  energy  source,  and 
such  actions  are  not  being  undertaken 
as  a  result  of  (or  in  contemplation  of) 
the  issuance  of  a  prohibition  order.  These 
acquisitions  or  modifications  include 
those  necessary  for  cc»npllance  with  the 
requirements  of  the  Clean  Air  Act. 

(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary 
for  the  burning  of  coal  are  Identified  in 
the  Kansas  Power  and  Light  Company’s 
current  and  prospective  budgetary  plans. 

(3)  (i)  PEA  assumes  that  the  decision 
by  the  Kansas  Power  and  Light  Company 
to  acquire  or  modify  such  equipment  and 
facilities  in  order  to  bum  coal  as  a  pri¬ 
mary  energy  source  was  based  on  an 
ansdysis  of  the  financial  capability  of 
such  powerplant  to  assiune  such  costs 
(including  any  requirement  to  obtain  a 
rate  increase)  as  well  as  any  costs  relat¬ 
ing  to  operation  and  maintenance  and 
fuel  costs,  and  therefore  that  the  com¬ 


pany  has  concluded  that  the  burning  of 
coal  in  lieu  of*  petroleum  products  or 
natural  gas  is  practicable. 

(ii)  On  the  basis  of  the  Kansas  Power 
and  Light  Company’s  actions  described 
above  and  other  information  available 
to  FEA,  FEA  concludes  that  the  burning 
of  coal  by  such  powerplant  is  practicable 
within  the  meaning  of  ESECA  and  the 
regulations  promulgated  thereimder,  and 
will  continue  to  be  practicable  for  the 
period  that  the  order  is  In  effect. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleum  products  and 
encourage  the  increased  use  of  coal.  FEA 
concludes  that  it  is  consistent  with  the 
purpose  of  ESECA  to  provide  a  means  to 
assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels.  P\irther,  on 
the  basis  of  the  environmental  analyses 
conducted  by  FEA,  the  analyses  of  air 
quality  impacts  which  EPA  is  required  to 
conduct  prior  to  effectiveness  of  a  prohi¬ 
bition  onier,  as  well  as  the  necessity  for 
the  powerplant  to  comply  with  the  Clean 
Air  Act  and  other  applicable  environ¬ 
mental  protection  requirements,  FEIA 
concludes  that  the  prohlblticm  order  is 
consistent  with  the  purpose  of  ESECA 
to  provide  for  a  means  to  meet  essen¬ 
tial  fuel  needs  in  a  manner  which  is  con¬ 
sistent,  to  the  fullest  extent  practicable, 
with  existing  national  cominltments  to 
protect  and  improve  the  environment. 

(lil)  Coal  and  coal  transportation  fa¬ 
cilities  will  be  available  during  the  period 
the  prohibition  order  is  in  effect.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  PEA, 
PEA  herebv  finds  that  coal  and  coal 
transportation  facilities  will  be  available 
to  these  powerplants  during  the  period 
imtil  December  31. 1978.  'The  period  until 
December  31, 1978  is  the  period  during  all 
or  part  of  which  the  prohibition  order  to 
which  these  findings  relate  will  be  In 
effect.  This  finding  is  based  upon  the  fol¬ 
lowing  facts,  interpretations,  and  as¬ 
sumptions: 

a(l)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  nationally  as 
follows: 

'  Production 


Year:  (million  tons) 

1975  . 682 

1976  . . 679 

1977  . . 707 

1978  _ 735 


(2)  Ihe  estimated  national  demand 
excluding  any  increased  demand  result¬ 
ing  from  FEA  action  under  the  authority 
of  section  2  of  ESECA  is  as  follows: 


*  Demand 

Year*  (million  tons) 

1975  . 640 

1976  . 684 

1977  . 688 

1978  . 716 


(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates,  and  from  FEA  actions  under  au- 
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thority  of  section  2  of  ESECA,  will  be  as 
follows:. 


pemand 

Year:  {million  tons) 

1975  . .  0. 7 

1976  .— . - . .  4.0 

1977  . - .  13.  6 

1978  - .  16. 2 


(4)  Coal  of  the  specific  type  required 
for  use  by  these  powerplants  has  been 
identified  in  the  reserves  of  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions. 

(5)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  from  the 
Midwest,  Gulf,  and  Northern  Great 
PlSLins  coal  supply  regions  as  follows: 


Production 

Year:  (million  tons) 

1975  - .  219 

1976  . — . - . 234 

1977  . 250 

1978  . — .  267 


(6)  Hie  regional  and  national  produc¬ 
tion  estimates  stated  in  items  (1)  and 
(5)  assume  a  surge  capacity,  or  ability 
to  increase  production  over  normal  levels, 
of  approximately  4  percent.  In  response 
to  an  industry  survey  in  late  1974,  the 
coal  industry  indicated  a  surge  capac¬ 
ity  of  up  to  8  percent.  A  study  by  the 
Bureau  of  Mines,  Department  of  the  In¬ 
terior,  indicates  a  surge  capacity  of  ap¬ 
proximately  up  to  6  percent.  By  com¬ 
parison,  the  increased  national  demand 
for  coal  resulting  from  the  prohibition 
order  to  which  this  finding  relates  and 
other  FEA  actions  under  section  2  of 
ESECA,  is  less  than  one  tenth  of  a  per¬ 
cent  in  1975,  increasing  to  a  maximum  of 
2.3  percent  in  1978  of  estimated  national 
demand  stated  in  item  (2).  A  market 
survey  of  traditional  coal'' suppliers  to 
PEA  Region  7  consumers  suggests  sub¬ 
stantial  evidence  of  ample  production 
capability  to  support  increased  demand 
for  coal  from  this  region  resulting  from 
the  prohibition  order  to  which  this  find¬ 
ing  relates  and  other  FEA  actions  under 
section  2  of  ESEXI^A. 

(7)  The  FEA  is  unaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  any 
increased  demand  resulting  from  PEA 
actions  imder  the  authority  of  section 
2  of  ESECA  is  as  follows: 


Demand 

Year:  (million  tons) 

1975  _ 212 

1976  _ 224 

1977  _ 240 

1978  _  255 


(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  re¬ 
sulting  from  the  prohibition  order  to 
which  this  finding  relates  and  from  other 
FEA  orders  under  section  2  of  ESECA, 
will  be  as  follows: 


Demand 

Year:  (million  tons) 

1975  . 0.3 

1976  _ 1.6 

1977  .  3.5 

1978  _ 4.0 


(10)  On  the  basis  of  the  above  infor¬ 
mation,  FEA  has  concluded  that  the  esti¬ 
mated  production  of  coal  of  the  specific 
type  required  for  use  by  this  powerplant 
exceeds  the  estimated  demand  for  such 
coal  by  amounts  adequate  to  support  a 
conclusion  that  such  coal  will  be  avail¬ 
able  to  the  powerplant  during  the  period 
imtil  December  31.  1978. 

b(l)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transFKjrt  the  coal  that 
Will  be  used  by  such  powerplant  pur¬ 
suant  to  this  order. 

(2)  There  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  SufiBcient  rolling  stock  will  be 
available  to  the  Union  Pacific  and  Atchi¬ 
son,  Topeka.  &  Santa  Pe  for  transport¬ 
ing  this  coal  during  the  period  until  De¬ 
cember  31,  1978. 

(iv)  The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as  its 
primary  energy  source  will  not  impair 
the  reliability  of  service  in  the  area 
served  by  the  affected  powerplant.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  FEA. 
and  after  consultation  with  the  Federal 
Power  Commission,  FEA  hereby  finds, 
that  the  prohibition  of  the  Powerplants 
numbers  9  and  10  at  the  Tecumseh  Gen¬ 
erating  Station  from  burning  natural  gas 
or  petrolexim  products  as  their  primary 
energy  source  will  not  impair  the  relia¬ 
bility  of  service  in  the  area  served  by 
such  powerplants.  This  finding  is  based 
on  the  facts,  assumptions  and  interpre¬ 
tations  stated  below: 

(a)  Powerplants  numbers  9  and  10  at 
the  Tecumseh  Generating  Station  are 
part  of  the  Kansas  Power  and  Light  and 
interconnected  with  the  Missouri-Kan- 
sas  Power  Pool  dispatching  system,  which 
is  within  the  geographic  area  encom¬ 
passed  by  ttie  Southwest  Power  Pool  Re¬ 
gional  Electric  Reliability  Council. 

(b)  Powerplants  numbers  9  and  10  at 
the  Tecumseh  Generating  Station  cur¬ 
rently  are  each  burning  coal  as  its  pri¬ 
mary  energy  source  on  a  regular  basis. 
Natural  gas  has  been  used  on  an  as- 
available  basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petroleum  products  as  the  power- 
plants  numbers  9  and  10  at  the  Tecumseh 
Generating  Station’s  primary  energy 
source  will  not  result  in  any  scheduled 
outage  or  reduction  in  electric  power  out¬ 
put.  and  therefore,  such  prohibition  will 
not  result  in  an  impairment  of  the  re¬ 
liability  of  service,  within  the  meaning 
of  ESECA  and  the  re^^ations  promul¬ 
gated  pursuant  thereto,  by  such  pwwer- 
plant. 

(b)  Time  necessary  to  prepare  for  the 
burning  of  coal  (other  than  time  neces¬ 


sary  to  comply  with  air  pollution  require¬ 
ments) 

It  is  estimated  that  18  months  is  neces¬ 
sary  for  upgrading  of  the  ash  and  coal 
handling  systems. 

11.  OFU-022,  023,  Nebraska  Public 

Power  District,  Powerplants  1,  2, 

Generating  Station  Sheldon,  Colum¬ 
bus,  Nebraska 

(a)  Findings  and  rationale  for  find¬ 
ings:  (i)  Capability  and  necessary  plant 
equipment  to  burn  coal.  Based  on  an 
analysis  of  the  information  submitted  to 
or  otherwise  available  to  FEA,  FEA 
hereby  finds  that  on  June  22,  1974, 
Powerplant  Numbers  1  and  2  at  the  Shel¬ 
don  Generating  Station  each  had  the 
capability  and  necessary'  plant  equipment 
to  bum  coal.  This  finding  is  based  on 
facts,  interpretations  and  assumptions 
stated  below: 

(a)  Powerplant  Numbers  1  and  2  at 
the  Sheldon  Generating  Station  had  in 
place,  on  June  22,  1974,  a  boiler  that  was 
capable  of  burning  coal,  in  that  such 
boiler  had  been  designed  and  con¬ 
structed,  or  had  been  modified  to  enable 
it  to  bum  coal  as  its  primary  energy' 
source,  or  to  bum  coal  and  another  fos¬ 
sil  fuel  interchangeably  as  its  primary 
energy  source,  notwithstanding  the  fact 
that  on  June  22,  1974,  such  powerplant 
may  not  have  been  burning  coal  as  its 
primary  energy  source. 

(b)  Based  on  information  filed  with 
FEA  on  April  9,  1975  by  the  Ndiraska 
PubUc  Power  District,  the  following  sig¬ 
nificant  equipment  or  facilities  would 
have  to  be  acquired  or  substantially 
refurbished: 

1.  Coal  Hammermllls; 

2.  Coal  Shut  Otl  Oates; 

3.  Coal  Sampling  System; 

4.  Dust  Collection  System; 

5.  Control  and  Relay  Panels; 

6.  Reclaim  Feeders; 

7.  Reclaim  Grinders; 

8.  Magnetic  Separator; 

9.  Belt  Scales; 

10.  Motor  Starters; 

11.  Motor  Control  Centers; 

12.  Dust  Suppression  System; 

13.  Conveyors; 

14.  Miscellaneous  Steel; 

15.  Circuit  Breakers; 

16.  Instrumentation. 

FEA  assumes  that  on  June  22,  1974, 
Units  1  and  2  at  the  Sheldon  Powerplant 
had  all  other  significant  equipment  and 
facilities  associated  with  the  burning  of 
coal. 

(c)  Within  the  meaning  of  ESECA  and 
the  regulations  promulgated  pursuant 
thereto,  the  equipment  and  facilities 
listed  in  para«n^ph  (b)  do  not  individ¬ 
ually  or  in  combination  constitute  a  lack 
of  capability  and  necessary  plant  equip¬ 
ment  to  bum  coal  as  of  Jime  22,  1974. 

(ii)  Burning  of  coal  in  lieu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  Based  on  an  analysis  of  the  in¬ 
formation  submitted  to  or  otherwise 
available  to  FEA,  FEA  hereby  finds  that 
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mltted  to  or  otherwise  available  to  FEA, 
FEA  hereby  finds  that  coal  and  coal 
transportation  facilities  will  be  available 
to  these  powerplants  during  the  period 
until  December  31. 1978.  The  period  until 
December  31,  1978  is  the  period  during 
all  or  pajrt  of  which  the  prohibition  order 
to  which  these  findings  relate  will  be  in 
effect.  This  finding  is  based  upwi  the 
following  facts,  interpretations,  and  as- 
sumi^ions: 

a  (1)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  nationally  as 
follows: 


Production 

Tear:  (million  tons) 

1976  .  662 

1976  .  679 

1977  .  707 

1978  .  736 


(2)  The  estimated  national  demand 
excluding  any  increased  demand  result¬ 
ing  from  FEA  action  under  the  authority 
of  section  2  of  ESECA  is  as  follows: 


Demand 

Year:  (million  tons) 

1976  .  640 

1976  . - .  664 

1977  .  688 

1978  .  716 


(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates,  and  from  FEA  actions  under  au¬ 
thority  of  section  2  of  ESECA,  will  be  as 
follows: 


of  2.3  percent  in  1978  of  estimated  na¬ 
tional  demand  stated  in  item  (2).  A 
market  survey  of  traditional  coal  sup¬ 
pliers  to  FEA  Region  7  consumers  sug¬ 
gests  substantial  evidence  of  ample  pro¬ 
duction  capability  to  support  increased 
demand  for  coal  frmn  this  region  re¬ 
sulting  from  the  prc^bitlon  order  to 
which  this  finding  relates  and  other  FEA 
actions  imder  section  2  of  ESECA. 

(7)  The  FEA  is  unaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  any 
increased  demand  resulting  from  FEA 
actions  under  the  authority  of  section  2 
of  ESECA  is  as  follows: 


Demand 

Year:  (million  tons) 

1976  .  212 

1976  . - .  224 

1977  .  240 

1978  .  266 


(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  re¬ 
sulting  from  the  prohibition  order  to 
which  this  finding  relates  and  from  other 
FEA  orders  imder  section  2  of  ESECA, 
will  be  as  follows: 


Demand 

Year:  (million  tons) 

1976  .  0.3 

1976  .  1. 6 

1977  .  3. 6 

1978  .  4.0 


the  burning  of  coal  by  Powerplant  Num¬ 
bers  1  and  2  at  the  Sheldcxi  Generating 
Station  in  lieu  of  petroleum  products  or 
natiu^  gas  is  practicable  and  consistent 
with  the  purposes  of  ESECA.  This  find¬ 
ing  is  based  on  the  facts,  interpretations 
and  assumptlvxis  stated  below: 

(a) (1)  The  Powerplants  Numbers  1 
and  2  at  Sheldon  Generating  Station  had 
acquired  or  modified,  or  are  each  cur¬ 
rently  acquiring  or  modifying,  the  equip¬ 
ment  and  facilities  necessary  for  the 
burning  of  coal  as  its  primary  energy 
source,  and  such  actions  are  not  being 
undertaken  as  a  result  of  (or  in  con- 
templatiim  of)  the  Issuance  of  a  prohi¬ 
bition  order.  These  acquisitions  or  modi¬ 
fications  include  those  necessary  for 
compliance  with  the  requirements  of  the 
Clean  Air  Act. 

(2)  The  costs  associated  with  the  ac¬ 
quisitions  and  modifications  necessary 
for  the  burning  of  coal  are  identified  in 
the  Nebraska  Public  Power  District’s 
current  and  prospective  budgetary  plans. 

(3)  (i)  FEA  assumes  that  the  decision 
by  the  Nebraska  Public  Power  District 
to  acquire  or  modify  such  equipment  and 
facilities  in  order  to  bum  coal  as  a  pri¬ 
mary  energy  source  was  based  on  an  an¬ 
alysis  of  the  financial  capability  of  the 
company  to  assume  such  costs  (including 
any  requirement  to  obtain  a  rate  in¬ 
crease)  as  well  as  any  costs  relating  to 
operating  and  maintenance  and  fuel 
costs,  and  therefore  that  the  company 
has  concluded  that  the  burning  of  coal 
in  lieu  of  petroleum  products  or  natural 
gas  is  practicable. 

(11)  On  the  basis  of  the  Nebraska  Pub¬ 
lic  Power  District’s  actions  described 
above  and  other  information  available  to 
FEA,  FEA  concludes  that  the  burning 
of  coal  by  such  powerplant  is  practicable 
within  the  meaning  of  ESECA  and  the 
regulations  promulgated  thereunder,  and 
will  continue  to  be  practicable  for  the 
period  that  the  order  is  in  effect. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleum  products  and 
encourage  the  increased  use  of  coal,  FEA 
concludes  that  it  is  consistent  with  the 
purpose  of  ESECA  to  provide  a  means  to 
assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels.  Further,  on 
the  basis  of  the  environmental  analyses 
conducted  by  FEA.  the  analyses  of  air 
quality  impacts  which  EPA  is  required  to 
conduct  prior  to  effectiveness  of  a  prohi¬ 
bition  order,  as  well  as  the  necessity  for 
the  powerplant  to  comply  with  the  Clean 
Air  Act  and  other  applicable  environ¬ 
mental  protection  requirements,  FEA 
concludes  that  the  prohibition  order  Is 
ccmsistent  with  the  purpose  of  ESECA  to 
provide  for  a  means  to  meet  essential 
fuel  needs  in  a  manner  which  is  consist¬ 
ent.  to  the  fullest  extmt  practicable,  with 
existing  national  cmnmitments  to  pro¬ 
tect  and  Improve  the  envirmiment. 

(ill)  Cool  and  coal  transportation  fa¬ 
cilities  torn  be  available  during  the  period 
the  prohibition  order  is  in  effect.  Based 
on  an  analysis  of  the  information  sub- 


Demand 

Year:  (million  tons) 

1976  .  0.7 

1976  .  4.0 

1977  .  13.6 

1978  .  16.2 


(4)  Coal  of  the  specific  type  required 
for  use  by  these  powerplants  has  been 
identified  in  the  reserves  of  the  Mid¬ 
west,  Gulf,  and  Northern  Great  Plains 
coal  supply  regions. 

(5)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  from  the  Mid¬ 
west,  Gulf,  and  Northern  Great  Plains 
coal  supply  regions  as  follows: 


Production 

Year:  (million  tons) 

1976  .  219 

1976  .  234 

1977  .  260 

1978  .  267 


(6)  The  regional  and  national  produc¬ 
tion  estimates  stated  in  items  (1)  and 
(5)  assume  a  surge  capacity,  or  ability 
to  increase  production  over  normal 
levels,  of  approximately  4  percent.  In 
response  to  an  industry  survey  in  late 
1974,  the  coal  industry  indicated  a  surge 
capacity  of  up  to  8  percent.  A  study  by 
the  Bureau  of  Mines,  Department  of  the 
Interior,  indicates  a  surge  capacity  of 
approximately  up  to  6  percent.  By  com¬ 
parison,  the  increased  national  demand 
for  coal  resulting  from  the  prohibition 
order  to  which  this  finding  relates  and 
other  FEA  actions  under  section  2  of 
ESECA,  is  less  than  one  tenth  of  a  per¬ 
cent  in  1975,  Increasing  to  a  maximum 


(10)  On  the  basis  of  the  above  infor¬ 
mation,  FEA  has  concluded  that  the 
estimated  production  of  coal  of  the 
specific  type  required  for  use  by  this 
powerplant  exceeds  the  estimate  de¬ 
mand  for  such  coal  by  amounts  adequate 
to  support  a  conclusion  that  such  coal 
will  be  available  to  the  powerplant  dur¬ 
ing  the  period  until  December  31,  1978. 

b(l)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that 
will  be  used  by  such  powerplant  pursuant 
to  this  order. 

(2)  There  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  Sufficient  rolling  stock  will  be  avail¬ 
able  to  the  St.  Louis-San  Francisco  and 
Chicago.  Rock  Island,  ti  Pacific  for  trans¬ 
porting  this  coal  during  the  period  imtil 
December  31, 1978. 

(iv)  The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as  its 
primary  energy  source  uMl  not  impair 
the  reliability  of  service  in  the  area 
served  by  the  affected  powerplant.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  FEIA, 
and  after  consultation  with  the  Federal 
Power  Commission,  FEA  hereby  finds, 
that  the  prohibition  of  the  Powerplant 
Numbers  1  and  2  at  the  Sheldon  Gen¬ 
erating  Station  from  burning  natural 
gas  or  petroleum  products  as  its  primary 
energy  source  will  not  impair  the  reli¬ 
ability  of  service  in  the  area  served  by 
such  powerplant.  This  finding  is  based 
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on  the  facts,  assiunptions  and  interpre¬ 
tations  stated  below: 

(a)  Powerplant  Numbers  1  and  2  at  the 
Sheldon  Generating  Station  are  part  of 
the  Nebraska  Public  Power  District  as 
interconnected  with  the  Mid-America 
Power  Pool  dispatching  system,  which  Is 
within  the  geographic  area  encompassed 
by  the  Mid-Continent  Area  Reliability 
Coordination  Agreement  (MARC A) . 

(b)  Powerplant  Numbers  1  and  2  at  the 
Sheldon  Generating  Station  currently 
are^  each  burning  coal  as  its  primary 
energy  source  on  a  regular  basis.  Natural 
gas  has  been  used  on  an  as-available 
basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petrolemn  products  as  the  Power- 
plant  Numbers  1  and  2  at  the  Sheldon 
Generating  Station’s  primary  energy 
source  will  not  result  in  any  scheduled 
outage  or  reduction  in  electric  power  out¬ 
put,  and,  therefore,  such  prohibition  will 
not  result  in  an  impairment  of  the 
reliability  of  service,  within  the  meaning 
of  ESECA  and  the  regulations  promul¬ 
gated  piu^uant  thereto,  by  such  power- 
plants. 

(d)  Time  necessary  to  prepare  for  the 
burning  of  coal,  (other  than  time  neces¬ 
sary  to  comply  with  air  pollution  require¬ 
ments)  : 

The  powerplants  are  currently  capable 
of  burning  coal  as  the  primary  energy 
source. 

12.  OFU-024,  025,  Springfield  City 

Utilities,  Powerplants  3,  4,  Generat¬ 
ing  Station — Jabies  River,  Spring- 

field,  Missouri 

(a)  Findings  and  rationale  for  find¬ 
ings:  (i)  Capability  and  necessary  plant 
equipment  to  bum  coal.  Based  on  an 
analysis  of  the  information  submitted  to 
or  otherwise  available  to  FEA,  FEA 
hereby  finds  that  on  June  22,  1974, 
Powerplant  Numbers  3  and  4  at  the 
James  River  Generating  Station  had  the 
capability  and  necessary  plant  equip¬ 
ment  to  bum  coal.  This  finding  is  bas^ 
on  facts,  interpretations  and  assump¬ 
tions  stated  below: 

(a)  Powerplant  Numbers  3  and  4  at 
the  James  River  Generating  Station 
each  had  in  place  on  Jime  22,  1974,  a 
boiler  that  was  capable  of  burning  coal, 
in  that  such  boiler  had  been  designed 
and  constructed,  or  had  been  modified,  to 
enable  it  to  bum  coal  as  its  primary 
energy  source,  or  to  bum  coal  and  an¬ 
other  fossil  fuel  interchangeably  as  its 
primary  energy  source,  notwithstanding 
the  fact  that  on  June  22,  1974,  such 
powerplant  may  not  have  been  burning 
coal  as  its  primary  energy  source. 

(b)  Based  on  information  filed  with 
FEA  on  April  11,  1975  by  the  Springfield 
C^ty  Utilities,  the  following  significant 
equipment  or  facilities  would  have  to  be 
acquired  or  substantially  refurbished: 

1.  Wheel  loader; 

2.  Reclaim  hopper  and  conveyor; 

3.  Four  sets  of  scales; 

4.  Coal  driers  and  positive  feeders; 

6.  Pulverizers; 

6.  Four  soot  blowers; 


7.  Ash  handling  equipment; 

8.  Ash  pond  enlargement; 

9.  One  set  of  boiler  make-up  water  treat¬ 
ing  equ4>ment. 

FEA  assumes  that  on  June  22,  1974, 
powerplants  3  and  4  of  the  James  River 
generating  station  had  all  other  signifi¬ 
cant  equipment  and  facilities  associated 
with  the  burning  of  coal. 

(c)  Within  the  meaning  of  EISECA  and 
the  reerulations  promulgated  pursuant 
thereto,  the  equipment  and  facilities 
listed  in  paragraph  (b)  do  not  individu¬ 
ally  or  in  combination  constitute  a  lack 
of  csqjability  and  necessary  plant  equip¬ 
ment  to  bum  coal  as  of  June  22,  1974. 

(ii)  Burning  of  coal  in  Ueu  of  natural 
gas  or  petroleum  products  is  practicable 
and  consistent  with  the  purposes  of 
ESECA.  Based  on  an  analysis  of  the  in¬ 
formation  submitted  or  otherwise  avail¬ 
able  to  FEIA,  FEIA  hereby  finds  that  the 
burning  of  o^  by  Powerplants  #3  and  4 
at  the  James  River  Generating  Station, 
in  lieu  of  petroleum  products  or  natural 
gas.  is  practicable  and  consistent  with 
the  purposes  of  ESECA.  This  finding  is 
based  on  the  facts,  interpretations  and 
assumptions  stated  bdow. 

(a) (1)  Revenue  requirements,  (a)  The 
investment  costs  that  result  from  the  ac¬ 
quisition  and  (or)  refurbishment  of 
equipment  and  facilities  associated  with 
the  burning  of  coal  by  the  Powerplants 
#3  and  4  at  the  James  River  Generating 
Station  are  estimated  to  be  approximate¬ 
ly  $4,033,000.  Ihis  estimate  is  based  on 
exiting  FEIA  information  and  on  infor¬ 
mation  filed  with  the  FEIA  by  the  gen¬ 
erating  station  c<xiceming  items  of 
equiiHnent  and  facilities  that  would  have 
to  be  acquired  or  refurbished  and  the 
costs  of  such  acquisition  or  refurbish- 
mmt. 

(i)  Costs  of  acquisition  or  refurbishing 
equipment  are  allocated  as  follows : 

(A)  $2,000,000  to  comply  with  air  pol¬ 
lution  control  requirements  of  the  Clean 
Air  Act. 

(B)  $2,033,000  to  make  those  technical 
plant  and  equiinnent  adjustments  asso¬ 
ciated  with  the  burning  of  coal,  as  well 
as  to  comply  with  environmental  require¬ 
ments  other  than  those  imposed  by  the 
Clean  Air  Act. 

(b)  The  increase  in  operating  costs 
other  than  fuel  costs  that  result  from 
the  burning  of  coal  are  estimated  to  be 
approximately  $0  per  year. 

(c)  (1)  The  price  of  natural  gas  avail¬ 
able  to  the  powendant  is  a;H>roximately 
65d  to  75t  per  million  Btus.  The  price 
of  coal  of  the  type  used  by  Powerplants 
#3  and  4  at  the  James  River  Generating 
Station  is  approximately  85^  to  95#  per 
million  Btus.  The  burning  of  coal  by 
ixiwerplsuits  #3  and  4  at  the  James  River 
Generating  Station  will  result  in  an  in¬ 
crease  of  10#  to  40#  per  million  Btus  or 
$500,000  to  $2,000,000  per  year. 

(ii)  The  KDssouri  Public  Utility  Obm- 
mission  permits  the  inclusion  of  in¬ 
creased  fuel  costs  in  the  rate  base 
through  a  fuel  adjustment  clause  and,  if 
there  is  a  decrease  in  the  cost  of  fuel  as 


a  result  of  burning  coal,  there  will  be  a 
decrease  in  such  rate  base. 

(d)  The  total  annual  incremental  in¬ 
crease  in  revenue  requirements  resulting 
from  costs  associated  with  burning  coal 
as  opposed  to  oil  is  $4,033,000. 

(2)  Finandal  capabilities,  (a)  Based 
on  the  most  recent  financial  statements 
and  capital  expenditure  programs  of 
Springfield  Cfity  Utilities,  as  well  as  other 
information  available  to  FEA,  it  has  been 
determined  that  the  prohibition  order 
for  the  Powerplants  #3  and  4  at  the 
James  River  Generating  Station  is  prac¬ 
ticable.  This  financial  assessment  in¬ 
cluded  an  evaluation  of  generally  ac¬ 
cepted  financial  ratios;  effects  on  capi¬ 
talization  as  a  result  of  the  costs  of 
burning  of  coal;  impact  on  current  and 
future  construction  programs;  and  t>os- 
sible  impacts  on  rates.  This  assessment 
incorporated,  but  was  not  limited  to, 
consideration  of:  The  $4.033-million  in¬ 
vestment  requirement  (or  5  percent)  in 
relation  to  net  property  and  plant  of 
Springfield  City  Utilities  of  $8()-milllon 
and  1975-1977  construction  budget  of 
Springfield  City  Utilities  of  $99-million 
(or  4  percent) ;  the  total  capitalization  of 
Springfield  City  Utilities  of  $11 1-million; 
the  change  in  1974  to  1975  construction 
budgets  of  $11.5-milll(m  to  $43. 3-million; 
and  the  23  year  remaining  useful  life  of 
the  plant.  These  assessments,  the  above 
findings,  and  other  evaluations  of  the 
general  financial  health  of  l^ringfield 
City  Utilities  were  the  basis  of  this  find¬ 
ing. 

(b)  Because  the  issuance  of  this  pro¬ 
hibition  order  will  discourage  the  use  of 
natural  gas  or  petroleum  products  and 
encourage  the  increased  use  of  coal,  FTIA 
concludes  that  it  is  consistent  with  the 
purpose  of  ESECA  to  provide  a  means  to 
assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels.  Fhrther,  on 
the  basis  of  the  environmental  analyses 
conducted  by  FEIA,  the  analyses  of  air 
quality  impacts  which  EIPA  is  required  to 
conduct  prior  to  effectiveness  of  a  pro¬ 
hibition  order,  as  well  as  the  necessity 
for  the  powerplant  to  comply  with  the 
Cfiean  Air  Act  and  other  applicable  en¬ 
vironmental  protection  requirements, 
FEA  ccxicludes  that  the  prohibition  order 
is  consistent  with  the  purpose  of  ESEX7A 
to  provide  for  a  means  to  meet  essential 
fuel  needs  in  a  manner  which  is  con¬ 
sistent,  to  the  fullest  extent  practicable, 
with  existing  national  commitments  to 
protect  and  improve  the  environment. 

(ill)  Coal  and  coal  transportation 
facilities  will  be  available  during  the  pe¬ 
riod  the  prohibition  order  is  in  effect. 
Based  on  an  analysis  of  the  informa¬ 
tion  submitted  to  or  otherwise  available 
to  FEA,  FEA  hereby  finds  that  coal  and 
coal  transportation  facilities  will  be  avail¬ 
able  to  these  powerplants  during  the  pe¬ 
riod  imtil  December  31.  1978.  The  period 
until  December  31, 1978  is  the  period  dur¬ 
ing  all  or  part  of  which  the  prohibition 
order  to  which  these  findings  relate  will 
be  in  effect.  This  finding  is  based  upon 
the  following  facts,  interpretations,  and 
assumptions: 
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ad)  It  is  estimated  that  it  will  be 
practicable  to  produce  coal  nationally  as 
follows: 


Production 

Year:  (million  tons) 

1975  .  662 

1976  .  679 

1977  .  707 

1978  . - .  736 


(2)  The  estimated  national  demand 
excluding  any  increased  demand  result¬ 
ing  from  FEA  action  under  the  authority 
of  section  2  of  ESECA  is  as  follows: 


Demand 

Year:  (million  tons) 

1976  .  640 

1976  .  664 

1977  .  688 

1978  .  716 


(3)  The  estimated  additional  national 
demand  for  coal  resulting  from  the  pro¬ 
hibition  order  to  which  this  finding  re¬ 
lates,  and  from  FEA  actions  under  au¬ 
thority  of  section  2  of  ESECA,  will  be  as 
follows: 


Demand 

Year:  (million  tons) 

1976  . 7 

1976  .  4. 0 

1977  .  13. 6 

1978  .  16. 2 


(4)  Coal  Of  the  specific  type  required 
for  use  by  these  powerplants  has  been 
identified  in  the  reserves  of  the  Midwest, 
Qulf,  and  Northern  Great  Plains  coal 
supply  regions. 

(5)  It  is  estimated  that  it  will  be  prac¬ 
ticable  to  produce  coal  from  the  Midwest, 
Gulf,  and  Northern  Great  Plains  coal 
supply  regions  as  follows: 


Production 

Year:  (million  tons) 

1976  . .  219 

1976  .  234 

1977  .  260 

1978  .  267 


(6)  The  regional  and  national  produc¬ 
tion  estimates  stated  in  items  (1)  and 
(5)  assume  a  surge  capacity,  or  ability  to 
increase  production  over  normal  levels,  of 
approximately  4  percent.  In  response  to 
an-industry  survey  in  late  1974,  the  coal 
industry  indicated  a  surge  capacity  of  up 
to  8  percent.  A  study  by  the  Bureau  of 
Mines,  Department  of  the  Interior,  indi¬ 
cates  a  surge  capacity  of  approximately 
up  to  6  percent.  By  comparison,  the  in¬ 


creased  national  demand  for  coal  result¬ 
ing  from  the  prohibition  order  to  which 
this  finding  relates  and  other  FEA  ac¬ 
tions  under  section  2  of  ESECA,  is  less 
than  one  tenth  of  a  percent  in  1975,  in¬ 
creasing  to  a  maximum  of  2.3  percent  in 
1978  of  estimated  national  demand  stated 
in  item  (2).  A  market  survey  of  tradi¬ 
tional  coal  suppliers  to  FEA  Region  7 
consumers  suggests  substantial  evidence 
of  ample  production  capability  to  sup¬ 
port  increased  demand  for  coal  from  this 
region  resulting  from  the  prohibition 
order  to  which  this  finding  relates  and 
other  FEA  actions  under  section  2  of 
ESECA. 

(7)  The  FEA  is  unaware  of  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  of  this  coal  which  would  affect 
these  production  estimates. 

(8)  The  estimated  demand  for  coal 
from  these  supply  regions  excluding  any 
increased  demand  resulting  from  FEA 
actions  imder  the  authority  of  section  2 
of  ESECA  is  as  follows: 


Demand 

Year: 

(million  tons) 

1976  .... 

. . 212 

1976  .... 

. 224 

1977  .... 

. 240 

1978  .... 

. 265 

(9)  The  estimated  additional  demand 
for  coal  from  these  supply  regions  result¬ 
ing  from  the  prohibition  order  to  which 
this  finding  relates  and  from  other  FEA 
orders  under  section  2  of  ESECA,  will  be 

as  follows: 

Demand 

Year: 

(million  tons) 

1976  .... 

. . 0.3 

1976  .... 

. . 1.6 

1977  _ 

. . 3.6 

1978  .... 

. . 4.0 

(10)  On  the  basis  of  the  above  inf  or- 

mation,  FEA 

has  concluded  that  the 

estimated  production  of  coal  of  the  spe¬ 
cific  type  required  for  use  by  this  power- 
plant  exceeds  the  estimated  demand  for 
such  coal  by  amounts  adequate  to  sup¬ 
port  a  conclusion  that  such  coal  will  be 
available  to  the  powerplant  during  the 
period  imtil  December  31,  1978, 
b  (1)  Adequate  rail  facilities  exist  be¬ 
tween  these  coal  supply  regions  and  the 
powerplant  to  transport  the  coal  that 
will  be  used  by  such  powerplant  pursuant 
to  this  order. 


(2)  ITiere  is  a  spur  line  which  will  be 
able  to  deliver  this  coal  from  the  main 
rail  line  to  the  powerplant. 

(3)  SufBcient  rolling  stock  will  be 
available  to  the  St.  Louls-San  Francisco 
for  transporting  this  coal  during  the 
period  until  December  31,  1978. 

(Iv)  The  prohibition  of  the  burning 
of  natural  gas  or  petroleum  products  as 
its  primary  energy  source  toill  not  impair 
the  reliability  of  service  in  the  area 
served  by  the  affected  powerplant.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  to  or  otherwise  available  to  FEA. 
and  after  consultation  with  the  Federal 
Power  Commission,  FEA  hereby  finds, 
that  the  prohibition  of  the  Powerplants 
Numbers  3  and  4  of  the  James  River 
Generating  Station  from  biuming  natu¬ 
ral  gas  or  petroleum  products  as  its 
primary  energy  source  will  not  impair 
the  reliability  of  service,  in  the  area 
served  by  such  powerplant.  This  finding 
is  based  on  the  facts,  assumptions  and 
interpretations  stated  below: 

(a)  Powerplants  Numbers  3  and  4  of 
the  James  River  Generating  Station  are 
part  of  the  Springfield  City  Utilities  as 
Interconnected  with  the  Southwest 
Power  Administration  di^atching 
system. 

(b)  Powerplants  Numbers  3  and  4  of 
the  James  River  Generating  Station  cur¬ 
rently  are  each  burning  coal  as  its 
primary  energy  source  on  a  regular 
basis.  Natural  gas  has  been  used  on  an 
as-available  basis. 

(c)  Prohibition  of  the  use  of  natural 
gas  or  petroleiun  products  as  the  Power- 
plants  Numbers  3  and  4  of  the  James 
River  Generating  Station’s  primary 
energy  source  will  not  result  in  any 
scheduled  outage  or  reduction  in  elec¬ 
tric  power  output,  and,  therefore,  such 
prohibition  will  not  result  in  an  impair¬ 
ment  of  the  reliability  of  service,  within 
the  meaning  of  FISECA  and  the  regula¬ 
tions  promulgated  pursuant  thereto,  by 
such  powerplant. 

(b)  Time  necessary  to  prepare  for  the 
burning  of  coal  (other  than  time 
necessary  to  comply  with  air  pollution 
requirements) . 

It  is  estimated  that  24  months  is 
necessary  to  acquire  and  install  pulveriz¬ 
ing,  coal  and  ash  handling,  and  water 
treating  equipment. 

(FR  Doc.76-12163  PUed  6-6-76;  10:34  am] 
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